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Case 1:05-cv-01548-RCL Document 201 Filed 12/20/19 Page 1 of 1

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AGUDAS CHASIDEI CHABAD
OF UNITED STATES,

Plaintiff,

V. Case No. 1:05-cv-01548-RCL
RUSSIAN FEDERATION; RUSSIAN
MINISTRY OF CULTURE AND MASS
COMMUNICATION; RUSSIAN STATE
LIBRARY; and RUSSIAN STATE
MILITARY ARCHIVE,

Defendants.

' N v N Nt N N N N e N Nt N’ N’ N’ N

rPROPOSﬁn’T ORDER AND JUDGMENT

Having considered the Plaintiff’s November 27, 2019 Updated Motion for Additional
Interim Judgment of Accrued Sanctions, and the arguments therein, the Court herby:

ORDERS AND ADJUDGES that Plaintiff recover from Defendants, jointly and
severally, an additional $78,300,000, which is the amount of all sanctions accrued since the
Court’s September 10, 2015 interim judgment of $43,700,000; and

ORDERS AND ADJUDGES that until Defendants comply with this Court’s July 30,
2010 Order (ECF No. 80), monetary sanctions will continue to accrue pursuant to this Court’s

January 16, 2013 Order (ECF No. 115), which remains in full force and effect.

SO ORDERED this 22 ™% dayof sl leesmiley, ,2019.

%C-M'

The Honorable Royce C. Lamberth
United States District Court
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to solicit soft money authorized under
state law for their state or local campaign);
id. § 441(e)(4)(A) (authorizing federal can-
didates to solicit soft money for certain
nonprofit groups); id. § 441i(e)(4)(B) (au-
thorizing candidates to solicit up to $20,000
per individual to fund state party GOTV
and voter registration activities). Given
these express exceptions, we have no basis
for reading section 441i(e)(3) as creating
an implied fourth exception. “Where Con-
gress explicitly enumerates certain excep-
tions to a general prohibition, additional
exceptions are not to be implied, in the
absence of evidence of a contrary legisla-
tive intent,” none of which is present here.
TRW Inc. v. Andrews, 534 U.S. 19, 28, 122
S.Ct. 441, 151 L.Ed.2d 339 (2001) (citation
omitted). Moreover, these exceptions ex-
pressly allow “solicitation” of soft money,
yet section 441i(e)(3) says only that federal
candidates may “attend, speak, or be a
featured guest” at state party fundraisers.
The difference in terminology matters, for
“Congress’ choice of different verbs to
characterize the two situations is a choice
which we properly take as evidence of an
intentional differentiation.” Natl Insula-
tion Transp. Comm. v. ICC, 683 F.2d 533,
537 (D.C.Cir.1982) (citation omitted). This
is especially true because Congress re-
peatedly used the term “solicit” and “solic-
itation” in section 441li—over a dozen
times—yet chose not to do so in section
441i(e)(3). Reading section 441i(e)(3) as
allowing solicitation in light of the clear
differences between it and other sections
of the statute that expressly allow solicita-
tion “inverts the usual canon that when
Congress uses different language in differ-
ent sections of a statute, it does so inten-
tionally.” Fla. Pub. Telecomms. Assn v.
FCC, 54 F.3d 857, 860 (D.C.Cir.1995).

V.
For the foregoing reasons, we affirm the
district court with respect to the content
standard for coordinated expenditures, the
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rule for when former employees/vendors
may share material information, and the
definitions of GOTV activity and voter reg-
istration activity. With respect to the fire-
wall safe harbor provision and the rule
allowing soft-money solicitations at state
party events, we reverse and remand for
further proceedings consistent with this
opinion.

So ordered

w
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RUSSIAN FEDERATION, Russian Min-
istry of Culture and Mass Communi-
cation, Russian State Library, and
Russian State Military Archive, Ap-
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Argued March 17, 2008.
Decided June 13, 2008.

Background: Jewish religious corporation
brought action under Foreign Sovereign
Immunities Act (FSIA) alleging that Rus-
sian Federation and several Russian state
agencies violated international law by tak-
ing and continuing to hold collection of
Jewish religious books, manuseripts, and
other documents. The United States Dis-
trict Court for the District of Columbia,
Royce C. Lamberth, J., 466 F.Supp.2d 6,
dismissed action in part. Parties appealed.
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Holdings: The Court of Appeals,
Williams, Senior Circuit Judge, held that:

(1) district court that expressly deter-
mined that there was “no just reason
for delay” of appellate review of dis-
missed claim entered final appealable
judgment as to that dismissed claim;

2

~

collateral order doctrine applied to ap-
peal of assertion of jurisdiction by dis-
trict court over Russian Federation
with regard to claim under FSIA that
had not been dismissed,;

(3) property rights of corporation in li-
brary of Jewish religious books and
manuscripts were not wholly insub-
stantial or frivolous;

(4) Russian  State  Military  Archive
(RSMA) and Russian State Library
(RSL) engaged in sufficient commer-
cial activity in United States;

(5) corporation did not have to exhaust
foreign remedies before bringing suit
in United States under FSIA;

(6) Russia’s Valuables Law, that required
payment from petitioner to recover
property, did not provide adequate
remedy with reference to any hypo-
thetical exhaustion requirement under
FSIA;

(7) District of Columbia, rather than Rus-
sian Federation, was more appropriate
forum for action; and

(8) act of state doctrine did not apply to
Soviet Union’s expropriation of archive
of handwritten teachings, correspon-
dence, and records of Jewish rabbi at
end of World War II in Poland.

Affirmed in part, reversed in part, vacated

in part, and remanded.

Karen LeCraft Henderson, Circuit Judge,

filed opinion concurring in the judgment.

1. Federal Courts €=660.20

District court that expressly deter-
mined that there was “no just reason for
delay” of appellate review of dismissed

claim entered final appealable judgment as
to that dismissed claim, although other
claim had not been dismissed. Fed.Rules
Civ.Proc.Rule 54(b), 28 U.S.C.A.

2. Federal Courts €=576.1

Collateral order doctrine applied to
appeal of assertion of jurisdiction by dis-
trict court over Russian Federation with
regard to one claim under Foreign Sover-
eign Immunities Act (FSTA) that had not
been dismissed where district court had
dismissed other FSIA claim and expressly
determined that there was “no just reason
for delay” of appellate review of that dis-
missed claim. 28 U.S.C.A. §§ 1330(a),
1605(a)(3); Fed.Rules Civ.Proc.Rule 54(b),
28 U.S.C.A.

3. International Law €=10.38

Under the Foreign Sovereign Immu-
nities Act (F'SIA), the burden of persua-
sion as to jurisdiction rests with the for-
eign sovereign claiming immunity, which
must establish the absence of the factual
basis by a preponderance of the evidence.
28 U.S.C.A. § 1605(a)(3).

4. Federal Courts ¢=241

To the extent that jurisdiction de-
pends on the plaintiff’s asserting a particu-
lar type of claim, and it has made such a
claim, there typically is jurisdiction unless
the claim is immaterial and made solely for
the purpose of obtaining jurisdiction or is
wholly insubstantial and frivolous.

5. International Law €=10.31

Where a plaintiff makes concessions
logically inconsistent with a substantial
claim to rights in property of which he was
deprived in derogation of international law,
a court will not find jurisdiction under the
Foreign Sovereign Immunities Act (FSIA).
28 U.S.C.A. §§ 1330(a), 1605(a)(3).
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6. International Law ¢=10.33

Property rights of Jewish religious
corporation in library of Jewish religious
books and manuscripts were not wholly
insubstantial or frivolous, in claim under
expropriation exception to Foreign Sover-
eign Immunities Act (FSIA) alleging that
Russian Federation and several Russian
state agencies violated international law by
taking and continuing to hold collection of
Jewish religious books, manuscripts, and
other documents because worldwide organ-
ization, not any Soviet citizen, owned Ili-

brary. 28 U.S.CA. § 1605(a)(3);
N.Y.McKinney’s Religious Corporations
Law § 4.

7. Judgment €=713(1), 724

Issue preclusion can be applied only
as to an issue resolved against the party
sought to be estopped and necessary to the
judgment.

8. International Law €=10.33

Property rights of Jewish religious
corporation in library of Jewish religious
books and manuscripts were not wholly
insubstantial or frivolous, in claim under
expropriation exception to Foreign Sover-
eign Immunities Act (FSIA) alleging that
Russian Federation and several Russian
state agencies violated international law by
retaking collection of Jewish religious
books, manuscripts, and other documents;
although parts of government of Russian
Federation appeared to have addressed
issue and awarded possession to corpora-
tion, corporation had not been able to re-
cover that property due to conduct of oth-
er parts of that government. 28 U.S.C.A.
§§ 1330(a), 1605(a)(3); N.Y.McKinney’s
Religious Corporations Law § 4.

9. International Law ¢=10.33

Russian  State Military  Archive
(RSMA) and Russian State Library (RSL)
engaged in sufficient commercial activity
in United States, as required for claim
under expropriation exception to Foreign

528 FEDERAL REPORTER, 3d SERIES

Sovereign Immunities Act (FSIA) alleging
that Russian Federation and several Rus-
sian state agencies violated international
law by taking and continuing to hold col-
lection of Jewish religious books, manu-
scripts, and other documents, where both
RSMA and RSL had entered transactions
for joint publishing and sales of those ma-
terials in United States. 28 U.S.C.A.
§ 1605(a)(3), (d).

10. International Law €¢=10.37

Religious corporation did not have to
exhaust foreign remedies before bringing
suit in United States under Foreign Sover-
eign Immunities Act (FSIA). 28 U.S.C.A.
§ 1605(a)(3).

11. International Law €=10.37

Inference that omission of exhaustion-
requiring provision from one section of
Foreign Sovereign Immunities Act (FSTA)
must have been intentional, after inclusion
of provision in closely related section, was
not any weaker just because Congress
subsequently removed entire exhaustion-
requiring provision for independent rea-
sons. 28 U.S.C.A. § 1605(a)(3).

12. International Law €=10.37

Russia’s Valuables Law, that required
payment from petitioner to recover prop-
erty, did not provide adequate remedy
with reference to any hypothetical exhaus-
tion requirement under expropriation ex-
ception to Foreign Sovereign Immunities
Act (FSIA) for claim of Jewish religious
corporation to recover archive of handwrit-
ten teachings, correspondence, and records
of Jewish rabbi from Russian Federation;
Russia’s mere willingness to sell corpora-
tion’s property back to it could not remedy
alleged wrong, regardless of valuation
method and even assuming that Russia’s
payment of compensation would have satis-
fied requirements of international law. 28
U.S.C.A. § 1605(a)(3).
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13. Federal Courts €45

District of Columbia, rather than Rus-
sian Federation, was more appropriate fo-
rum, under forum non conveniens analysis,
for action under expropriation exception to
Foreign Sovereign Immunities Act (FSIA)
alleging that Soviet Union violated interna-
tional law by taking and continuing to hold
collection of Jewish religious books, manu-
scripts, and other documents; private in-
terest factors, including ease of access to
sources of proof, travel costs, and transla-
tion costs militated slightly in favor of
Russia as alternate forum, whereas public
interest factors, including general public
interest in case, along with strong pre-
sumption in favor of plaintiffs’ choice of
forum, favored United States forum. 28
U.S.C.A. § 1605(a)(3).

14. Federal Courts &=45

When deciding forum non conveniens
claims, a court must decide (1) whether an
adequate alternative forum for the dispute
is available and, if so, (2) whether a balanc-
ing of private and public interest factors
strongly favors dismissal.

15. Federal Courts =44
There is a substantial presumption in
favor of a plaintiff’s choice of forum.

16. Federal Courts =813

A district court’s forum non conve-
niens determination is reviewed to see if it
was a clear abuse of discretion.

17. Federal Courts =45

A foreign forum is not inadequate, for
purposes of forum non conveniens analysis,
merely because it has less favorable sub-
stantive law.

18. International Law €¢=10.31

Act of state doctrine did not apply to
Soviet Union’s expropriation of archive of
handwritten teachings, correspondence,
and records of Jewish rabbi at end of
World War II in Poland, and thus district
court could assert jurisdiction over Rus-

sian Federation in action under Foreign
Sovereign Immunities Act (FSIA), since
Soviet forces’ act of taking archive from
German forces did not occur in Soviet ter-
ritory.

19. International Law ¢=10.12

Under the act of state doctrine, the
Judicial Branch will not examine the validi-
ty of a taking of property within its own
territory by a foreign sovereign govern-
ment, extant and recognized by this coun-
try at the time of suit, in the absence of a
treaty or other unambiguous agreement
regarding controlling legal principles, even
if the complaint alleges that the taking
violates customary international law.

20. International Law ¢=10.9

Under the act of state doctrine, the
burden of proving an act of state rests on
the party asserting the defense.

21. International Law ¢=10.12

The act of state doctrine applies only
when a seizure occurs within the expropri-
ator’s sovereign territory.

22. International Law ¢=10.12

Act of state doctrine could not be
applied to claim that Russian Federation
and several Russian state agencies violated
international law by taking and continuing
to hold collection of Jewish religious books,
manuscripts, and other documents in sei-
zures that occurred after January 1, 1959
due to Second Hickenlooper Amendment.
Foreign Assistance Act of 1961,
§ 620(e)(2), 22 U.S.C.A. § 2370(e)(2).

Appeals from the United States District
Court for the District of Columbia (No.
05cv01548).

James H. Broderick, Jr. argued the
cause for appellants/cross-appellees. With
him on the briefs was Donald T. Bucklin.

23 / 89



938

Nathan Lewin argued the cause for ap-
pellee/crossappellant.  With him on the
briefs were Marshall B. Grossman, Seth
M. Gerber, Alyza D. Lewin, and William B.
Reynolds.

Before: HENDERSON, Circuit Judge,
and EDWARDS and WILLIAMS, Senior
Circuit Judges.

Opinion for the Court filed by Senior
Circuit Judge WILLIAMS.

Opinion concurring in the judgment filed
by Circuit Judge HENDERSON.

WILLIAMS, Senior Circuit Judge:

Agudas Chasidei Chabad of United
States is a non-profit Jewish organization
incorporated in New York. It serves as the
policy-making and umbrella organization
for Chabad-Lubavitch—generally known
as “Chabad”—a worldwide Chasidic spiri-
tual movement, philosophy, and organiza-
tion founded in Russia in the late 18th
century. (Chabad’s name is a Hebrew
acronym standing for three kinds of intel-
lectual faculties: Chachmah, Binah, and
Da’at, meaning wisdom, comprehension,
and knowledge.) In every generation since
the organization’s founding, it has been led
by a Rebbe—a rabbi recognized by the
community for exceptional spiritual quali-
ties. Agudas Chasidei Chabad stakes
claim to thousands of religious books,
manuscripts, and documents (the “Collec-
tion”) that were assembled by the Rebbes
over the course of Chabad’s history and
comprise the textual basis for the group’s
core teachings and traditions. The reli-
gious and historical importance of the Col-
lection to Chabad, which is extensively re-
viewed in the district court opinion, can
hardly be overstated. See Agudas Chasi-
dei Chabad v. Russian Federation (“Dis-
trict Court Decision”), 466 F.Supp.2d 6,
10-14 (D.D.C.2006). Agudas Chasidei
Chabad says that the Collection was taken
by the Soviet Union—or its successor, the
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Russian Federation—in violation of inter-
national law.

According to the plaintiff’s allegations
(as amplified in some cases by later sub-
missions), Russia’s Bolshevik government
seized one portion of the Collection (known
as the “Library”) during the October Rev-
olution of 1917, taking it from a private
warehouse in Moscow, where the Fifth
Rebbe had sent it for safekeeping as he
fled the German forces invading Russia.
Although the Soviet government initially
acted with some hesitancy, by 1925 it ap-
pears to have finally rejected pleas for
return of the Library by the Fifth Rebbe
and the Sixth (who succeeded the Fifth in
1920). The regime stored the materials at
its Lenin Library, which later became the
Russian State Library (“RSL,” a term we
use to include its predecessor).

After arresting the Sixth Rebbe for
“counter revolutionary activities” (namely
establishing Jewish schools), the Soviets
beat him and sentenced him to death by
firing squad, but then commuted the sen-
tence to exile. The Sixth Rebbe resettled
in Latvia in 1927 and became a citizen
there, bringing with him another set of
religious manuscripts and books known as
the “Archive.” In 1933 he moved to Po-
land, bringing the Archive along. On Sep-
tember 1, 1939, Nazi German forces invad-
ed Poland, forcing the Rebbe to flee yet
again. Nazi forces seized the Archive and
transferred it to a Gestapo-controlled cas-
tle at Wolfelsdorf, a village about fourteen
miles south of Glatz (now Klodzko) in Low-
er Silesia. Soviet military forces comman-
deered the Archive in September 1945,
calling its contents “trophy documents”
and carrying them away to Moscow. The
Archive is now held by the Russian State
Military Archive (“RSMA,” again a term
we use to include its predecessors).

With the assistance of the U.S. govern-
ment, the Sixth Rebbe escaped Nazi Eu-
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rope and came to New York, where Agu-
das Chasidei Chabad was incorporated in
1940. The plaintiff and its predecessor
made various efforts to recover the Collec-
tion for nearly 70 years. It enjoyed brief
successes regarding the Library in 1991-
1992, amid a flurry of Soviet and then
Russian judicial, executive, and legislative
pronouncements, but various governmental
actions ultimately thwarted the group’s ef-
forts to secure possession of the Library,
actions that it describes as a further ex-
propriation.

To regain possession of both the Library
and the Archive, the plaintiff brought suit
against the Russian Federation as well as
its Ministry of Culture and Mass Commu-
nication, the RSL, and the RSMA (all col-
lectively referred to as “Russia” except as
needed to distinguish among them). Rus-
sia moved to dismiss the claims on grounds
of foreign sovereign immunity, forum non
conveniens, and the act of state doctrine.
Before the district court,! Russia scored a
partial victory; the court dismissed all
claims as to the Library, finding for them
no exception to Russia’s sovereign immuni-
ty, but it denied Russia’s motion as to the
Archive. District Court Decision, 466
F.Supp.2d at 31. Both sides appeal.

We affirm the district court’s order in
part and reverse it in part. First, on our
reading of the expropriation exception of
the Foreign Sovereign Immunities Act
(“FSIA”), 28 U.S.C. § 1605(a)(3), plaintiffs
must demonstrate certain jurisdictional
prerequisites by a preponderance of the
evidence before the case goes forward,
whereas they can satisfy others simply by
presenting substantial and non-frivolous
claims. On this reading, we hold that
Agudas Chasidei Chabad satisfied the
FSIA’s jurisdictional requirements as to
both the Library and the Archive. Sec-

1. The plaintiff initially filed suit in the Central
District of California, but that court, in re-
sponse to a Russian motion for change of

ond, we conclude that the district court did
not abuse its discretion in rejecting the
application of forum non conveniens. Fi-
nally, we affirm the district court’s rejec-
tion of Russia’s motion to dismiss as to the
Archive on act of state grounds, and we
vacate its apparent ruling that the act of
state doctrine operates as an alternative
ground for dismissal of Chabad’s claims as
to the Library.

I. FSIA: Immunity and Jurisdiction

[1,2] The district court held that Rus-
sia was immune under the FSTA with re-
spect to the Library claims, but not with
respect to the Archive. 466 F.Supp.2d at
31. Agudas Chasidei Chabad’s appeal as
to the Library is properly before us be-
cause the district court entered final judg-
ment as to those claims under Fed.
R.Civ.P. 54(b), expressly determining that
there is “no just reason for delay” of ap-
pellate review. Under the collateral order
doctrine, we also have jurisdiction over
Russia’s appeal of the district court’s as-
sertion of jurisdiction over the Archive
claim. See Kilburn v. Socialist People’s
Libyan Arab Jamahiriya, 376 F.3d 1123,
1126 (D.C.Cir.2004).

A. Background and General Principles

Section 1330(a) of Title 28 gives the
district courts subject matter jurisdiction
over cases against foreign states “as to any
claim for relief in personam with respect to
which the foreign state is not entitled to
immunity either under sections 1605-1607
of this title [parts of the FSIA] or under
any applicable international agreement.”
In its suit against Russia, Agudas Chasidei
Chabad argues that the FSIA’s expropria-
tion exception, § 1605(a)(3), precludes the

venue, ordered the case transferred to the
district court here.
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defendants’ immunity. It states in rele-
vant part:
(a) A foreign state shall not be immune
from the jurisdiction of courts of the
United States or of the States in any

case—

(3) in which [A] rights in property
taken in violation of international law
are in issue and [B][1] that property
or any property exchanged for such
property is present in the United
States in connection with a commer-
cial activity carried on in the United
States by the foreign state; or [2] that
property or any property exchanged
for such property is owned or operat-
ed by an agency or instrumentality of
the foreign state and that agency or
instrumentality is engaged in a com-
mercial activity in the United
States. . ..
28 U.S.C. § 1605(a)(3).

The provision appears to rest jurisdic-
tion in part on the character of a plaintiff’s
claim (designated “A”) and in part on the
existence of one or the other of two possi-
ble “commerecial activity” nexi between the
United States and the defendants (desig-
nated “B”). Before exploring the statute’s
particular requirements, we pause to note
the standards by which courts are to re-
solve questions of federal jurisdiction.

[3] First, to the extent that jurisdiction
depends on particular factual propositions
(at least those independent of the merits),
the plaintiff must, on a challenge by the
defendant, present adequate supporting
evidence. Thus, a plaintiff must establish
the facts of diversity for purposes of juris-
diction under 28 U.S.C. § 1332. McNutt
v. Gen. Motors Acceptance Corp., 298 U.S.
178, 56 S.Ct. 780, 80 L.Ed. 1135 (1936).
For purely factual matters under the

2. We do not understand our concurring col-
league’s gerrymandering of this phrase to
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FSIA, however, this is only a burden of
production; the burden of persuasion rests
with the foreign sovereign claiming immu-
nity, which must establish the absence of
the factual basis by a preponderance of the
evidence. See, e.g., Aquamar S.A. v. Del
Monte Fresh Produce N.A., Inc. 179 F.3d
1279, 1290 (11th Cir.1999); Cargill Int’l v.
M/T Pavel Dybenko, 991 F.2d 1012, 1016
(2d Cir.1993); Alberti v. Empresa Nicara-
guense De La Carne, 705 F.2d 250, 255-56
(Tth Cir.1983).

[4] Second, to the extent that jurisdie-
tion depends on the plaintiff’s asserting a
particular type of claim,? and it has made
such a claim, there typically is jurisdiction
unless the claim is “immaterial and made
solely for the purpose of obtaining jurisdic-
tion or ... wholly insubstantial and frivo-
lous,” i.e., the general test for federal-
question jurisdiction under Bell v. Hood,
327 U.S. 678, 682-83, 66 S.Ct. 773, 90
L.Ed. 939 (1946), and Arbaugh v. Y & H
Corp., 546 U.S. 500, 513 & n. 10, 126 S.Ct.
1235, 163 L.Ed.2d 1097 (2006). (Other
circuit courts have applied this same stan-
dard when jurisdiction depends on factual
propositions intertwined with the merits of
the claim, but we need not express any
opinion on this point. See Safe Air for
Everyone v. Meyer, 373 F.3d 1035, 1040
(9th Cir.2004); cf. Morrison v. Amway
Corp., 323 F.3d 920, 925 (11th Cir.2003)
(finding no need for the independent ascer-
tainment, for jurisdictional purposes, of
merits-intertwined facts).) The Bell .
Hood standard to be applied is obviously
far less demanding than what would be
required for the plaintiff’s case to survive a
summary judgment motion under Fed.
R.Civ.P. 56. Thus, for example, in Clark
v. Tarrant County, 798 F.2d 736 (5th Cir.
1986), the court upheld jurisdiction on a
finding that the plaintiffs’ position on the

suggest that it refers to jurisdictional facts.
See Henderson Op. at 956.
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disputed element of their claim “cannot be
said [to be] wholly frivolous,” id. at 742,
saying expressly that it did “not intimate
whether” the plaintiffs in fact established
the necessary element, id. at 743. See gen-
erally Harry T. Edwards & Linda A. El-
liott, Federal Standards of Review -ch.
II1.A (2007).

Section 1605(a)(3) presents both types of
jurisdictional questions. The alternative
“commercial activity” requirements (“B”)
are purely factual predicates independent
of the plaintiff’s claim, and must (unless
waived—see below) be resolved in the
plaintiff’s favor before the suit can pro-
ceed. The remainder (“A”) does not in-
volve jurisdictional facts, but rather con-
cerns what the plaintiff has put “in issue,”
effectively requiring that the plaintiff as-
sert a certain type of claim: that the de-
fendant (or its predecessor) has taken the
plaintiff’s rights in property (or those of its
predecessor in title) in violation of interna-
tional law.? It is undisputed that Agudas
Chasidei Chabad has made such claims as
to both parts of the Collection. The de-
fendants assert various legal and factual
inadequacies in the claims. It is rather
unclear what standard the district court
applied to those contentions, but Bell re-
quires only that such potential inadequa-
cies do not render the claims “wholly in-
substantial” or “frivolous.” See 327 U.S.
at 682-83, 66 S.Ct. 773. As we shall show
below, the claims plainly survive that test.

[5] Russia has seemed to draw a dis-
tinction between the “rights in property”
element of the plaintiff’s claim and the
“taken in violation of international law”
element. In a motion to dismiss Russia
conceded that “[h]ere, for the purposes of
this motion only, the first prong [of the
expropriation exception] (rights in proper-

3. The District Court stated that under
§ 1605(a)(3) a plaintiff can put property “in
issue”” without making any claim of its own to
rights in the property. 466 F.Supp.2d at 21—

ty at issue) is not disputed, inasmuch as
Plaintiff’s claims of right to the Library
and the Archive are placed in issue by
Plaintiff’s complaint.” Def. Mot. Dismiss
10. The motion then stated, “Obviously,
the Defendants vigorously deny that Plain-
tiff has any right of ownership or posses-
sion of either the Library or the Archive.”
Id. at 10 n. 7. On that issue, therefore,
Russia recognized that Agudas Chasidei
Chabad’s burden was only to put its rights
in property in issue in a non-frivolous way.
Where a plaintiff has failed to do so, such
as by making concessions logically incon-
sistent with a substantial claim to “ ‘rights
in property’ of which he was deprived in
derogation of international law,” a court
will not find jurisdiction. Peterson .
Kingdom of Saudi Arabia, 416 F.3d 83, 88
(D.C.Cir.2005).

When it came to whether rights had
been “taken in violation of international
law,” however, Russia vigorously disputed
the matter, seeming to regard this element
as a jurisdictional fact that—like “commer-
cial activity”—must be resolved definitive-
ly before the court could proceed to the
merits. On the contrary, for jurisdiction,
non-frivolous contentions suffice under
Bell. Thus in West v. Multibanco Comer-
mex, S.A., 807 F.2d 820 (9th Cir.1987), the
Ninth Circuit found jurisdiction proper un-
der § 1605(a)(3) when the plaintiff’s claim
of conversion was “substantial and non-
frivolous” and “provide[d] a sufficient basis
for the exercise of our jurisdiction, even
though we ultimately rule against the
plaintiffs on the merits”; indeed, the court
found on the merits that the defendant’s
acts were not actually “takings in violation
of international law.” Id. at 826, 831-33;
see also Siderman de Blake v. Republic of

22. This is incorrect; and, in any case, a
plaintiff relying on § 1605(a)(3) would have
an independent obligation to assert a basis for
its own standing.
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Argentina, 965 F.2d 699, 712-13 (9th Cir.
1992) (finding “no difficulty [in] concluding
that the ... complaint contains ‘substan-
tial and non-frivolous’ allegations that [the
disputed property] was taken in violation
of international law,” subject to further
fact finding on remand).

B. Specific Application

We address first the “rights in proper-
ty” element of the plaintiff’s claim, then
the “taken in violation of international law”
element, and then the commercial activity
nexus. Finally, we address Russia’s relat-
ed argument that the plaintiff failed to
exhaust its remedies in Russia before pro-
ceeding in the United States.

[6]1 1. Agudas Chasidei Chabad’s
property rights. The plaintiff maintains
that the international Chabad organization
held a property interest in the Collection
as it accumulated, with a succession of
Rebbes acting as custodians for the benefit
of Chabad and its followers, and that on
incorporation it automatically became vest-
ed under New York law with the property
rights of its predecessor entity. See N.Y.
Relig. Corp. Law § 4. As mentioned, Rus-
sia initially conceded that “[h]ere, for pur-
poses of this motion only, the first prong
[of the expropriation exception] (rights in
property at issue) is not disputed, inas-
much as Plaintiff’s claims of right to the
Library and the Archive are placed in
issue by Plaintiff’s complaint.” Def. Mot.
Dismiss 10. Before us, however, in its
reply brief, Russia claims that it somehow
rendered its waiver inoperative.!

4. An FSIA defendant’s waiver of immunity is
effective to meet the FSIA’s jurisdictional re-
quirements because Congress, in deploying
the FSIA to implement Article III's grant of
subject matter jurisdiction over suits between
citizens of a state and foreign states, limited
that jurisdiction to cases in which a foreign
state (or its agency or instrumentality) is not
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Whether it did so or not is of no mo-
ment, however, as the concession was obvi-
ously correct; the plaintiff’s complaint in-
deed put in issue its property rights, if
any, in the Collection. Russia’s sole basis
for attacking the plaintiff’s assertion of
property rights rests on a notion that the
Collection’s ownership has been conclu-
sively resolved against Agudas Chasidei
Chabad in a prior litigation: Agudas Cha-
sidei Chabad of United States v. Gourary,
650 F.Supp. 1463 (E.D.N.Y.1987), aff’d, 833
F.2d 431 (2d Cir.1987). As Russia was not
a party to that litigation, any preclusive
effect could only take the form of non-
mutual collateral estoppel. And while the
effectiveness of such an estoppel argument
to render a claim “frivolous” is unclear, in
any event the Gourary judgment affords
Russia no basis for precluding the plaintiff
here.

In Gouwrary, Agudas Chasidei Chabad
sued the Sixth Rebbe’s heirs over the own-
ership of certain religious books and
manuscripts that the Sixth Rebbe pos-
sessed in New York at the time of his
death (obviously not the Library or the
Archive, which were in Russia). The plain-
tiff claimed that the Rebbe held them on
behalf of the Chabad community and that
they therefore belonged to Agudas Chasi-
dei Chabad; the Rebbe’s heirs claimed
them to be his personally and therefore
part of his estate. The books and papers
at issue were ones collected after 1925 that
had made their way from Poland to Amer-
ica during World War II and thereafter.

[71 The reasons not to apply non-mutu-
al collateral estoppel here seem to be le-

immune under the FSIA. Those immunities
are entirely personal, as is shown by Con-
gress’s specification in § 1605(a)(1) that there
is no immunity in any case in which the
foreign state has waived immunity. See gen-
erally Caleb Nelson, Sovereign Immunity as a
Doctrine of Personal Jurisdiction, 115 Harv.
L.Rev. 1559 (2002).
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gion, but let us simply address one fatal
problem. Issue preclusion can be applied
only as to an issue resolved against the
party sought to be estopped and necessary
to the judgment. Consol. Edison Co. of
N.Y. v. Bodman, 449 F.3d 1254, 1258
(D.C.Cir.2006) (citing Restatement (Sec-
ond) of Judgments § 27). In Gourary,
Agudas Chasidei Chabad had pressed two
alternative theories. The broad one was
that it (or its predecessor) had owned the
materials from the start of the collection,
the successive Rebbes acting at all times
on behalf of the religious community. The
narrow one was that the Sixth Rebbe had
owned them and then subsequently trans-
ferred them to Agudas Chasidei Chabad.
In ruling in favor of Agudas Chasidei Cha-
bad, the Gourary court appeared to rely
on the narrow theory, 650 F.Supp. at 1474
& n. 9, 1476, but to the extent that it
rejected the broad theory, that rejection
was completely unnecessary to the court’s
unqualified judgment in Agudas Chasidei
Chabad’s favor.

At oral argument Russia tried to save its
theory by a claim that the Gourary court
decided in part against Agudas Chasidei
Chabad, because on the narrow theory
Agudas Chasidei Chabad would be holding
the documents for the benefit of the world-
wide religious community, of which the
Sixth Rebbe’s heirs were members. Tr. of
Oral Arg. at 12-13. Even assuming ar-
guendo that some difference in community
members’ rights might turn on whether
the community’s ownership rested on one
historical theory as opposed to another,
the Rebbe’s heirs were not seeking access
to the materials as members of the com-
munity; they were seeking outright own-
ership. They lost. Completely.

2. A taking in violation of internation-
al law. Under this prong, Russia chal-
lenges both Agudas Chasidei Chabad’s Li-
brary claims—the taking in 1917-1925 and
the taking (or retaking) in 1991-1992. (It

does not challenge the district court’s hold-
ing on the Archive claim under this prong
except with respect to exhaustion, as dis-
cussed below.) As to the Library’s taking
in 1917-1925, Russia’s sole challenge rests
on its contention that at the relevant
times, the Library and the Archive were
the personal property of the Fifth or the
Sixth Rebbe (who were Soviet citizens in
the 1917-1925 period), not of Chabad, so
that any taking by the Soviet government
could not have violated international law.
But again Russia rests entirely on its pro-
posed misapplication of the Gourary case,
and thus fails to show the plaintiff’s claim
to be insubstantial or frivolous. (Appar-
ently relying only on Gourary, the district
court adopted Russia’s view as to the own-
ership of the Library and its proposed
conclusion as to the absence of any viola-
tion of international law. But the plain-
tiff’s contention is that the worldwide Cha-
bad organization, not any Soviet citizen,
owned the Library, creating at least a
substantial and non-frivolous claim of a
taking in violation of international law.
Cf. de Sanchez v. Banco Central de Nica-
ragua, 770 F.2d 1385, 1396-97 & n. 17 (5th
Cir.1985); Restatement (Third) of the For-
eign Relations Law of the United States
§ 712 (1987).)

[8] This leaves the alleged taking of
the Library in 1991-1992. To the extent
that Russia again relies on Gourary, its
reliance is no better grounded than before.
But here the defendants have a stronger
theory, namely that the events of 1991-
1992 were not a taking at all. In view of
the plaintiff’s contention that the Library
had been taken in 1917-1925, this obvious-
ly has some traction. We emphasize yet
again, however, that the jurisdictional
question is only whether the plaintiff’s
claim is wholly insubstantial or frivolous.
It is not.
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To simplify matters, we look first at
Agudas Chasidei Chabad’s theory. It
casts the events of 1991-1992 as a “renew-
al” of the earlier illegal takings. Chabad
Br. 41. The facts of Altmann v. Republic
of Austria, 142 F.Supp.2d 1187, 1203
(C.D.Cal.2001), affd, 317 F.3d 954, 968 n. 4
(9th Cir.2002), aff'd 541 U.S. 677, 124 S.Ct.
2240, 159 L.Ed.2d 1 (2004), provide a pos-
sible template. There a plaintiff’s prede-
cessors in title recovered Klimt paintings
that the Nazis had seized, but then, in
exchange for export licenses, “donated”
them to a government art gallery. They
claimed that the forced donation was a
taking. Here, Agudas Chasidei Chabad
never recovered possession of the Library,
but we should think that a final court
decree in its favor, subject to no lawful
appeal, might be considered a recovery,
such that government frustration of the
decree’s enforcement could qualify as a
renewal of the earlier taking. In this
country, certainly, if a property owner se-
cured a judgment invalidating a prior tak-
ing, affirmed by the highest court having
jurisdiction, we would likely see executive
officials’ later assertion of ownership, and
their frustration of the owner’s efforts at
physical recovery, as very much like a
retaking of the property.

The procedural history surrounding the
Library, however, is far more complex. In
1990, as perestroika unfolded, the Seventh
Rebbe dispatched a delegation to the Sovi-
et Union to undertake further efforts to
obtain the Library. Various institutions,
first of the Soviet Union and then of the
Russian Federation, proceeded to issue a
welter of confusing orders and decrees.
On September 6, 1991 Alexander Yakovlev,
a special adviser to General Secretary
Mikhail Gorbachev, assured the Chabad
delegation that Gorbachev would that day
issue an order to the RSL to return the
Library to Chabad. The delegation fol-
lowed this up with a petition to a Soviet
court, the State Arbitration Tribunal, to
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direct the RSL to return the Library.
That court issued such a direction on Octo-
ber 8, 1991, giving the RSL one month to
comply and placing a lien on the Library.
State Arbitration Tribunal, Russian Social-
ist Federative Soviet Republic, Case
#350/13 (Oct. 8, 1991). The court also
found that the Library was “the communal
property of the entire Agudas Chasidei
Chabad movement” and that the Soviet
government had failed to prove that the
Library “acquirfed] a status of National
property.” Id.; see also District Court De-
cision, 466 F.Supp.2d at 13.

On November 18, 1991, the Chief State
Arbiter affirmed in part and reversed in
part. Chief State Arbiter, State Arbitra-
tion Court of the Russian Soviet Federa-
tive Socialist Republic, Decree Regarding
Reconsideration of Ruling, No. 350/13H
(Nov. 18.1991) (“11/18/91 Decree”). He
stated that “the Arbitration Court is not
obligated to consider the matter of legal
ownership of the ... Library by either the
Community or the State (represented by
[the RSL]), since evidence on file in this
case does not contain any basis upon which
assumption can be made that the afore-
mentioned collection belongs to anyone
other than the Lubavitcher Rebbe.” Id.
The district court characterized this as a
finding that “the Rebbe, rather than Cha-
bad, was the rightful owner of the Li-
brary,” 466 F.Supp.2d at 18 (emphasis
added), and thus as a rejection of the
lower tribunal’s conclusion that the Li-
brary was the “communal property of the
entire Agudas Chasidei Chabad move-
ment.” That characterization is questiona-
ble, however.

The higher court’s action was to grant
the Chabad community precisely the re-
lief it sought. After noting that the
“Community [had] appealed to the State
Arbitration Court, requesting that the ...
Library be transferred to the newly es-
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tablished Jewish National Library,”
11/18/91 Decree at 4, the Chief State Ar-
biter ordered the transfer of the Li-
brary—starting the day of the decision’s
issuance—to precisely that institution.
Id. The Jewish National Library was
Chabad’s co-petitioner in the lawsuit, and
the plaintiff’s expert, Professor Veronika
R. Irina-Kogan, declared under oath that
the Jewish National Library participated
in the suit “on behalf of the Chabad Com-
munity.” Declaration of Veronika R. Iri-
na-Kogan 111.

Thus there appears a substantial and
non-frivolous factual basis for the view
that the November 18, 1991 decision of the
Chief State Arbiter represented a legal
recovery of the property by Agudas Chasi-
dei Chabad, possibly subject to limitations
on its removal from Russia. See 11/18/91
Decree at 3 (stating that the materials
were “part of Russia’s national treasure”).

But the delegation’s efforts to have the
order carried out were frustrated—a frus-
tration that arguably constituted a new
taking. According to a declaration submit-
ted by the plaintiff, RSL staff members
responded to their efforts to take posses-
sion by taunting them with anti-Semitic
slurs and threats of violence. “[A]pproxi-
mately 30 baton-wielding” RSL police offi-
cers allegedly attacked the delegation and
its supporters. Declaration of Rabbi Bo-
ruch Shlomo Eliyahu Cunin 1 10.

In December 1991 the Soviet Union dis-
solved, to be replaced by various successor
states, including the Russian Federation.
On January 29, 1992, Deputy Chairman of
the Russian Federation Aleksandr Shok-
hin ordered the RSL to relinquish the Li-
brary. The executive order stated that
the Russian government “accept[s] a re-
quest from officials of the movement of
Lubavich Chassids (Agudas Chasidei Cha-
bad) for the delivery of [Library] holdings
available to the [RSL] to the [Maimonides]
State Jewish Academy,” which houses the

Jewish National Library. By directing
the latter to duplicate the documents and
deliver the copies to the RSL “before the
end of 1992, the order by implication re-
quired delivery of the originals to the Jew-
ish National Library well before that date.
Government of the Russian Federation
Regulation No. 157-r (Jan. 29, 1992), Dec-
laration of Tatiana K. Kovaleva, Ex. D. An
affidavit submitted by the plaintiff charac-
terizes the resolution as “ordering the
RSL to return the Library to Chabad’s
representatives.” Cunin Decl. 111. That
reading appears plausible, given that the
resolution is framed as the executive’s “ac-
ceptling]” a request from Agudas Chasidei
Chabad officials.

Thus, while the November 11, 1991 De-
cree may have represented a judicial
judgment transferring the Library into the
hands of Chabad’s allies, the Shokhin de-
cree of January 1992 appears to have con-
stituted parallel relief from the executive
branch.

But this executive relief was no more
easily realized than that provided by the
Chief State Arbiter. The Chabad delega-
tion approached the RSL, but the plaintiff
reports that once again it was confronted
by an anti-Semitic mob, which thwarted its
efforts to secure the Library, this time
incited by the director of the manuscript
department at the RSL, who “shout[ed]
death threats through a bullhorn.” Cunin
Decl. T11.

Further, Chabad’s original success be-
fore State Arbitration Tribunal and the
Chief State Arbiter encountered not only
practical but also juridical frustration. On
February 14, 1992, the Deputy Chief State
Arbiter of the Russian Federation purport-
ed to reverse the prior court orders that
had required that the RSL transfer the
Library, and ordered that “all further ac-
tion” in the case “cease.” Agudas Chasidei
Chabad’s expert maintains that the deputy
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made the ruling “unilaterally and secretly”
and says that the deputy lacked authority
under Russian law to nullify the order of
the Chief State Arbiter, and that his ruling
“lacked any legal or binding effect under
Russian law.” Irina-Kogan Decl. 1912-
14. Given the decider’s title as “Deputy
Chief State Arbiter,” the assertion is hard-
ly implausible.

Finally, a legislative action purported to
reverse Shokhin’s January 29, 1992 decree
ordering transfer of the Library to Cha-
bad’s representative. On February 19,
1992, the Russian Federation’s Supreme
Soviet (despite its title, a body vested with
legislative authority only between sessions
of the Congress of Soviets, a/k/a Congress
of People’s Deputies) issued an order pur-
porting to nullify that decree and stating
that “the safety, movement and use of the
holdings available to the Russian State
Library [be effectuated] solely on the basis
of the legislation of the Russian Federa-
tion and the provisions of international
law.” Supreme Soviet of the Russian Fed-
eration, Decree No. 2377-1 (Feb. 19, 1992).
Agudas Chasidei Chabad’s later attempts
to secure the return of the Library have
all failed.

To the extent that Shokhin’s decree or
the Chief State Arbiter’s order effected a
recovery of the Library (within the mean-
ing of Altmanmn), the actions of the Deputy
Chief State Arbiter and the Supreme Sovi-
et, coupled with RSL action on the ground,
would appear to have effected a retaking.
To return to our earlier variation on the
facts of Altmann: if the vietim of a prop-
erty seizure secured a judgment from the
highest available judicial authority that pa-
pers seized by the government should be
turned over to its ally, and a lower court
then abruptly “reversed” that decision, au-
thorizing the government to keep the pa-
pers, we would have little difficulty viewing
the latter order as a purported retaking of
the property. It would enhance the retak-
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ing case if high executive officials issued
orders paralleling those of the highest
court, followed by countermanding legisla-
tive action and accompanied by govern-
ment officials’ physical action. We cannot
say that the analogy is perfect. Here, the
lines of authority among the various judi-
cial, executive, and legislative bodies ap-
pear to defy comprehension by outsiders
(indeed, they may be inconsistent with the
concept of lines of authority altogether).
But neither can we declare insubstantial or
frivolous the plaintiff’s claim that the 1991-
1992 actions of Russia and the Russian
State Library constituted a retaking of the
property; thus we reverse the district
court’s decision on the point.

[91 3. Commercial activity.  Con-
trary to Russia’s claims, we find that both
the RSMA and the RSL engaged in suffi-
cient commercial activity in the United
States to satisfy that element of 28 U.S.C.
§ 1605(a)(3). (The district court so found
for the RSMA, but did not reach the issue
as to the RSL because, focusing exclusive-
ly on the events of 1991-1992, it concluded
that the plaintiff had failed to show a
taking of the Library in violation of inter-
national law. 466 F.Supp.2d at 23, 24 & n.
22.)

The argument over the RSL’s and
RSMA'’s commercial activities rests on the
relationship between the two clauses speci-
fying alternative commercial activity re-
quirements, which bear repeating here:

(3) in which [A] rights in property taken

in violation of international law are in

issue and [B][1] that property or any
property exchanged for such property is
present in the United States in connec-
tion with a commercial activity carried
on in the United States by the foreign
state; or [2] that property or any prop-
erty exchanged for such property is
owned or operated by an agency or in-
strumentality of the foreign state and
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that agency or instrumentality is en-
gaged in a commercial activity in the
United States. . ..

§ 1605(a)(3) (emphasis added).

Section 1603(d) offers a rather broad
definition of commercial activity for pur-
poses of the FSIA:

(d) A “commercial activity” means ei-

ther a regular course of commercial con-

duct or a particular commercial transac-
tion or act. The commercial character
of an activity shall be determined by
reference to the nature of the course of
conduct or particular transaction or act,
rather than by reference to its purpose.

§ 1603(d). The phrase “commercial activity
carried on in the United States,” by con-
trast, is defined as “commercial activity
carried on by such state and having sub-
stantial contact with the United States.”
§ 1603(e) (emphasis added).

In the face of § 1603(d)’s hospitable lan-
guage, Russia offers a rather subtle argu-
ment for a more demanding test. It sug-
gests that since the first nexus clause in
§ 1605(a)(3) requires that the property be
present in the United States in connection
with a commercial activity carried on in
the United States, it would be quite ano-
malous if the second clause, requiring nei-
ther physical presence in the United
States nor such a link (between property
physically present and the commercial ac-
tivity), could be satisfied unless the level of
commercial activity was at least “a level of
activity equal to the standard established
by the phrase ‘carried on’ of the first
prong and, accordingly, require ‘substan-
tial contact’ with the United States.” Rus-
sia Br. 42.

To support this conclusion Russia stress-
es the language in § 1603(e) quoted above,
which requires that for commercial activity
to qualify as “carried on in the United
States” it must have “substantial contact
with the United States.” Then, noting
that among Webster’s Third Internation-

al’s examples of “engaged” is to “begin and
carry on an enterprise,” Russia sprints to
the conclusion that “engage in” in the sec-
ond prong must mean “carry on”; thus,
abracadabra, the second prong includes
the first prong’s cross-referenced substan-
tiality requirement.

We need not decide whether Agudas
Chasidei Chabad can satisfy this more de-
manding standard, for Russia’s argument
plainly cannot work. Congress took the
trouble to use different verbs in the sepa-
rate prongs, and to define the phrase in
the first prong. Russia wants us to turn
that upside down and obliterate the dis-
tinction Congress drew. Moreover, we see
no anomaly in applying the “commercial
activity” definition set forth in § 1603(d).
While the first clause of § 1605(2)(3) and
the definition in § 1603(e) are quite de-
manding in some respects, the clause ap-
plies to activities “carried on by the foreign
state,” whereas the second clause involves
the commercial activities of the foreign
state’s agencies and instrumentalities.
Congress might well have thought such
entities’ greater detachment from the state
itself justified application of § 1603(d)’s
broad definition. (Russia concedes that
both the RSL and the RSMA are “agen-
cies or instrumentalities” of the Russian
Federation for this purpose. Russia Reply
Br. 38 n. 8) The substantiality require-
ment of § 1603(e) is thus inapplicable.

Section 1603(d)’s first sentence seems
to set a low quantitative threshold and its
second sentence a low qualitative one. As
the Court said in Republic of Argentina v.
Weltover, Inc., 504 U.S. 607, 112 S.Ct.
2160, 119 L.Ed.2d 394 (1992), the qualita-
tive criterion asks “whether the particular
actions that the foreign state performs
(whatever the motive behind them) are
the type of actions by which a private
party engages in ‘trade and traffic or
commerce,” for “when a foreign govern-
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ment acts ... in the manner of a private
player within [a market], the foreign sov-
ereign’s actions are ‘commercial’ within
the meaning of the FSIA.” Id. at 614, 112
S.Ct. 2160. Thus “a foreign government’s
issuance of regulations limiting foreign
currency exchange is a sovereign activity,
because such authoritative control of com-
merce cannot be exercised by a private
party.” Id.

Both the RSMA and the RSL have en-
tered transactions for joint publishing and
sales in the United States easily satisfying
these standards. At the time of the filing
of the suit in November 2004, the RSMA
had entered contracts with two American
corporations for the reproduction and
worldwide sale of RSMA materials, includ-
ing in the United States. District Court
Decision, 466 F.Supp.2d at 21. One set of
contracts was with Primary Source Media
and allowed the American firm to publish,
among other items, papers of Leon Trot-
sky and other documents relating to the
Russian Civil War. The contracts include
provisions waiving sovereign immunity,
specifying that the activities described in
the contract are “commercial in nature.”
Agreement on the Granting of Rights to
Publish Archival Documents art. 14. By
the year 2000 the RSMA had received
$60,000 in advance royalties. See Decla-
ration of Joseph Bucci 18; see also Royal-
ty Advance Statements, Primary Source
Microfilm. Another contract with Yale
University Press provides for the “joint
preparation and publication of a volume of
documents entitled The Spanish Civil
War” and garnered RSMA a $10,000 roy-
alty advance in the year of the contract.

The RSL has also contracted for cooper-
ative commercial activities in the United
States. For example, it entered into
agreements with Norman Ross Publishing
(later succeeded by ProQuest), arranging
for that firm to sell an encyclopedia and to
produce and distribute “microcopies” of
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various RSL materials (in exchange for a
10% royalty payment to the RSL). One
such contract has already yielded RSL
over $20,000 and another over $5000.

Thus § 1605(a)(3)’s second alternative
commercial activity requirement is plainly
satisfied.

[10] 4. Exhaustion. Russia contends
that Agudas Chasidei Chabad’s “taking
claim as to the Archive must [ ] fail for the
reason that Chabad has failed to pursue
and exhaust remedies it has in the Russian
Federation to recover the Archive.” Rus-
sia Br. 34. (No such claim is made as to
the Library, presumably in view of Agudas
Chasidei Chabad’s heroic—but ultimately
frustrated—legal efforts with respect to
those materials.) The district court held
that Agudas Chasidei Chabad was not re-
quired to exhaust Russian remedies before
litigating in the United States. 466
F.Supp.2d at 21. We believe this is likely
correct, but that in any event the remedy
Russia identifies is plainly inadequate.

[11] As a preliminary matter, nothing
in § 1605(a)(3) suggests that plaintiff must
exhaust foreign remedies before bringing
suit in the United States. Indeed, the
FSTA previously contained one exception
with a local exhaustion vrequirement,
§ 1605(a)(7), which for certain suits re-
quired that the foreign state be granted “a
reasonable opportunity to arbitrate the
claim in accordance with accepted interna-
tional rules of arbitration.” Congress re-
pealed that exception this year. See Na-
tional Defense Authorization Act for Fiscal
Year 2008, Pub.L.. No. 110-181, div. A,
§ 1083(b)(1)(A)ii), 122 Stat. 3, 341 (2008)
(repealing 28 U.S.C. § 1605(a)(7)). Obvi-
ously before deletion of subsection (7) it
would have been quite plausible to apply
the standard notion that Congress’s inclu-
sion of a provision in one section strength-
ens the inference that its omission from a
closely related section must have been in-
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tentional, see United Mine Workers wv.
Mine Safety & Health Admin., 823 F.2d
608, 618 (D.C.Cir.1987); we do not see that
the inference is any weaker just because
Congress has, for independent reasons, re-
moved the entire exhaustion-requiring pro-
vision.

Russia invokes Restatement (Third) of
Foreign Relations Law of the United
States, which notes:

Exhaustion of remedies. Under inter-
national law, ordinarily a state is not
required to consider a claim by another
state for an injury to its national until
that person has exhausted domestic
remedies, unless such remedies are
clearly sham or inadequate, or their ap-
plication is unreasonably prolonged.

Restatement § 713, emt. f

But this provision addresses claims of
one state against another. Its logic ap-
pears to be that before a country moves to
a procedure as full of potential tension as
nation vs. nation litigation, the person on
whose behalf the plaintiff country seeks
relief should first attempt to resolve his
dispute in the domestic courts of the puta-
tive defendant country (if they provide an
adequate remedy). But § 1605(a)(3) in-
volves a suit that necessarily pits an indi-
vidual of one state against another state, in
a court that by definition cannot be in both
the interested states. Here there is no
apparent reason for systematically prefer-
ring the courts of the defendant state.

Russia advances a more compelling the-
ory based upon Justice Breyer’s concur-
rence in Republic of Austria v. Altmann,
541 U.S. 677, 124 S.Ct. 2240, 159 L.Ed.2d 1
(2004), which noted that a plaintiff seeking
relief under § 1605(a)(3) “may have to
show an absence of remedies in the foreign
country sufficient to compensate for any
taking” and that a “plaintiff who chooses to
litigate in this country in disregard of the
postdeprivation remedies in the ‘expropri-
ating’ state may have trouble showing a

‘tak[ing] in violation of international law.””
Id. at 714, 124 S.Ct. 2240 (alteration in
original). Thus Justice Breyer draws on a
substantive constitutional theory—that
there simply is no unlawful taking if a
state’s courts provide adequate postdepri-
vation remedies. Id. (citing City of Mon-
terey v. Del Monte Dunes, 526 U.S. 687,
721, 119 S.Ct. 1624, 143 L.Ed.2d 882
(1999), and alluding to cases applying that
doctrine).

The substantive theory would seem to
moot the argument from the language of
the FSIA and is independent of Restate-
ment § 713. Nonetheless, one may ques-
tion whether it makes sense to extend such
a requirement from the domestic context,
in which state courts are already bound by
the U.S. Constitution, to the foreign con-
text, in which the courts that a plaintiff
would be required to try may observe no
such limit.

[12] Assuming that an exhaustion re-
quirement exists, however, the only reme-
dy Russia has identified is on its face
inadequate. Russia points to a law enti-
tled “Federal Law on Cultural Valuables
Displaced to the U.S.S.R. as a Result of
World War IT and Located on the Territo-
ry of the Russian Federation,” Federal
Law N 64-FZ of April 15, 1998 (“Valuables
Law”), available at http:/docproj.loyola.
edu/rlaw/r2.html, particularly Articles 12
and 16. But, even assuming the other
prerequisites of relief were met, Article
19(2) of the statute authorizes return of
property only on the claimant’s “payment
of its value as well as reimbursement of
the costs of its identification, expert exami-
nation, storage, restoration, and transfer
(transportation, ete.),” without specifying
rules for calculating value. Whatever the
valuation method, and assuming arguendo
that Russia’s payment of compensation
would satisfy the requirements of interna-
tional law, obviously Russia’s mere willing-
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ness to sell the plaintiff’s property back to
it could not remedy the alleged wrong.

II. Russia’s Defenses of Forum Non
Conveniens and Act of State

Russia moved to dismiss the claims as to
the Library and Archive on grounds of
forum non conveniens, which the district
court denied. Russia also moved to dis-
miss on the act of state doctrine, which the
district court denied as to the Archive but
accepted as an alternative grounds for dis-
missal as to the Library. The parties
appeal the judgments adverse to them.
As above, we have jurisdiction over Agu-
das Chasidei Chabad’s appeal because the
district court entered final judgment on
the Library claims under Fed.R.Civ.P.
54(b). Russia properly asserts pendent
appellate jurisdiction as to the Archive un-
der Gilda Marx, Inc. v. Wildwood Exer-
citse, Inc., 85 F.3d 675, 679-80 (D.C.Cir.
1996), which allows a court with jurisdic-
tion over one appeal also to exercise juris-
diction over issues “inextricably inter-
twined” with those raised by that appeal.
We (and the plaintiff) agree that there is
such intertwining here.

A. Forum Non Conveniens

[13] Russia claims that the district
court abused its discretion in denying its
motion to dismiss the claims to the Library
and Archive on grounds of forum non con-
veniens. We disagree and uphold the dis-
trict court’s decision, which applies to the
entire Collection.

[14-16] In deciding forum non conve-
niens claims, a court must decide (1)
whether an adequate alternative forum for
the dispute is available and, if so, (2)
whether a balancing of private and public
interest factors strongly favors dismissal.
See Piper Aircraft Co. v. Reyno, 454 U.S.
235, 255 n. 22, 102 S.Ct. 252, 70 L.Ed.2d
419 (1981). There is a substantial pre-
sumption in favor of a plaintiff’s choice of
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forum. See Gulf Oil Corp. v. Gilbert, 330
U.S. 501, 509, 67 S.Ct. 839, 91 L.Ed. 1055
(1947); TMR Emnergy Ltd. v. State Proper-
ty Fund of Ukraine, 411 F.3d 296, 303
(D.C.Cir.2005). We review the district
court’s determination to see if it was a
“clear abuse of discretion.” TMR Energy
Ltd., 411 F.3d at 303.

[17] The district court found that Rus-
sia had failed to meet its burden of demon-
strating the adequacy of the Russian fo-
rum. 466 F.Supp.2d at 28; see also El-
Fadl v. Cent. Bank of Jordan, 75 F.3d 668,
677 (D.C.Cir.1996). Our conclusion above
that Russia’s Valuables Law did not pro-
vide an adequate remedy with reference to
any hypothetical exhaustion requirement
for the Archive might seem to compel au-
tomatic affirmance of the forum non conve-
niens ruling solely on that ground. But in
this context a foreign forum “is not inade-
quate merely because it has less favorable
substantive law,” El-Fadl, 75 F.3d at 678,
so that the adequacy issue would be more
complicated. In any event, the district
court went on to resolve the balance of
conveniences in favor of the plaintiff, and
we find no abuse of discretion in that
balance; we can affirm on that basis with-
out addressing the adequacy of the Rus-
sian forum in this context.

We need not rehearse the factors con-
sidered. We do note two areas where
Russia particularly finds fault with the dis-
trict court’s reasoning. First, it says that
while the court relied on the plaintiff’s
agreement to pay the airfare and hotel
expenses of Russian witnesses needed for
depositions here, 466 F.Supp.2d at 29, in
fact that agreement related solely to the
jurisdictional discovery process. Russia’s
reading of the stipulation appears correct,
see Parties’ Stipulation Extending Time to
Respond to the Complaint, Setting a Brief-
ing Schedule, and Providing for Expedited
Discovery of Elderly Witnesses, Apr. 13,
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2005, and the plaintiff does not answer the
objection. But the district court in the
preceding sentence referred to practical
cooperation on other aspects of jurisdic-
tional discovery, and, when mentioning the
witness agreement, referred to it as con-
tained in an “earlier stipulation,” id.; thus
the context of the court’s reference sug-
gests its full awareness of the agreement’s
limits. Accordingly, it seems reasonable
to suppose that the court simply regarded
the witness agreement as a fact portending
similar cooperation in the future.

Second, Russia argues that the district
court “will likely be unable to afford Cha-
bad the relief it seeks, possession of the
Archive (and the Library).” Russia Br.
53. The district court saw the argument
as a contention that a Russian court would
not heed an American court’s judgment in
the plaintiff’s favor, and called it an “af-
front” to the court. 466 F.Supp.2d at 29.
Some district courts have treated a United
States forum’s inability to provide relief
directly as an argument for granting a
defendant’s forum non conveniens motion,
see McDonald’s Corp. v. Bukele, 960
F.Supp. 1311, 1319 (N.D.I11.1997); Fluoro-
ware, Inc. v. Dainichi Shoji KK, 999
F.Supp. 1265, 1271-73 (D.Minn.1997),
though one might have thought that was
simply the plaintiff’s problem. In any
event, Agudas Chasidei Chabad points to
the F'STA provisions that allow attachment
of certain Russian government property in
the United States, 28 U.S.C. § 1610(a)(3),
(b)(2), evidently believing that attachment
of such property would give it significant
leverage over the defendants, enhancing
the likelihood that Russia or its courts
would respect the judgment of a U.S.
court. Russia does not reply to the point,
and it seems plausible.

In short, we find no abuse of discretion.

B. Act of State

[18-20] Russia invokes the act of state
doctrine, under which “the Judicial
Branch will not examine the validity of a
taking of property within its own territory
by a foreign sovereign government, extant
and recognized by this country at the
time of suit, in the absence of a treaty or
other unambiguous agreement regarding
controlling legal principles, even if the
complaint alleges that the taking violates
customary international law.” Banco Na-
ctonal de Cuba v. Sabbatino, 376 U.S.
398, 428, 84 S.Ct. 923, 11 L.Ed.2d 804
(1964). The doctrine rests on a view that
such judgments might hinder the conduct
of foreign relations by the branches of
government empowered to make and exe-
cute foreign policy. Id. at 423-25, 84
S.Ct. 923; see also W.S. Kirkpatrick &
Co. v. Envtl. Tectonics Corp., 493 U.S.
400, 404-05, 110 S.Ct. 701, 107 L.Ed.2d
816 (1990). The burden of proving an act
of state rests on the party asserting the
defense. See Alfred Dunhill of London,
Inc. v. Republic of Cuba, 425 U.S. 682,
691, 96 S.Ct. 1854, 48 L.Ed.2d 301 (1976).

1. The Archive. Russia invoked the
act of state doctrine by a motion under
Fed.R.Civ.P. 12(b)(6), as the defendant had
in W.S. Kirkpatrick, a procedure that
would be correct if its absence is part of
the plaintiff’s case but wrong if it is a
defense. In any event, the district court
reviewed the parties’ extensive factual
presentations before it ruled that “that the
act of state doctrine does not apply to the
taking of the Archive.” 466 F.Supp.2d at
26. The district court did not expressly
convert Russia’s Rule 12(b)(6) motion into
a motion for summary judgment, see Fed.
R.Civ.P. 12(d), but because Russia initially
raised the matter and the disposition was
to deny its motion, it seems appropriate to
treat the ruling as the denial of a Russian
motion for summary judgment. We affirm
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the district court’s order; Russia has
failed to show that it was entitled to judg-
ment as a matter of law.

[21] The act of state doctrine applies
only when a seizure occurs within the ex-
propriator’s sovereign territory. Sabbati-
no, 376 U.S. at 428, 84 S.Ct. 923; Riggs
Nat’l Corp. & Subsidiaries v. Comm’r, 163
F.3d 1363, 1367 (D.C.Cir.1999). As to the
Archive, Russia’s theory is that it seized
the Archive in German territory occupied
by the Soviet Union, and that such occupa-
tion would be sovereignty enough. We
need not consider the substantive validity
of that theory, however, because Russia
fails to demonstrate that it seized the Ar-
chive in occupied Germany rather than in
Poland.

Far from placing the factual issue be-
yond dispute, Russia merely asserts that
there is uncertainty as to the exact loca-
tion of the Russian seizure. But even that
claimed uncertainty appears trivial to non-
existent. Records of the RSMA submitted
in the course of discovery state that the
Archive was received by the RSMA in
September 1945 at “Welfelsdorf,” in “Ger-
many.”® Russia does not deny that “Wel-
felsdorf” is at most a misspelling of Wol-
felsdorf,® nor does it claim that the seribe’s
reference to “Germany” undermines the
fact that by September 1945 Wolfelsdorf
was part of Poland as defined by the Pots-
dam Protocol. Jointly issued on August 1,
1945 by the United States, United King-
dom, and Soviet Union, that Protocol an-
nounced a tentative western border for
Poland at the Oder—Neisse line, a border
which has never since been disturbed. It

5. See Joint Appendix 4:3086 (referring to a
July 6, 2005 delivery of documents bearing
Bates Nos. DEF00168-218); id. at 4:3099-
3103 (listing origins of certain RSMA materi-
als and bearing Bates numbers encompassed
in the prior reference); id. at
3:2253,:2255,:2265-67 (deposition testimony
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is undisputed that Wolfelsdorf lies within
Poland, as so defined.

Russia points to two items of evidence
that it claims raise doubt. First, it refers to
a statement in the district court’s recita-
tion of facts to the effect that the Archive
had been taken to a “Gestapo-controlled
castle in Germany.” 466 F.Supp.2d at 13
(quoting PL’s Opp’n to Defs.” Mot. to Dis-
miss at 7). Given that Wolfelsdorf was
part of pre-World-War-II Germany, the
statement is altogether consistent with
RSMA records showing that the Russian
acquisition occurred in postwar Poland.

Second, Russia points to a letter from
the plaintiff to President Vladimir Putin,
stating that the Archive was “seized by the
Nazis and subsequently loaded on boxcars
as they were losing the war, to be taken
deep into Germany and evade the oncom-
ing Russian liberators.” As with the con-
tention that the Nazis removed the Ar-
chive to a “Gestapo-controlled castle in
Germany,” the statement is not inconsis-
tent with its later capture by the Russians
at Wolfelsdorf. Moreover, the letter pre-
cedes the delivery to Agudas Chasidei
Chabad of documents showing the RSMA’s
receipt of the materials at Wolfelsdorf in
September 1945.

In any event, the burden of providing a
factual basis for acts of state rests on
Russia, see Riggs, 163 F.3d at 1367 n. 5,
and it has not met its burden with respect
to the Archive.

[22] 2. The Library. We have two
taking scenarios regarding the Library:
the events of 1917-1925 and those of 1991-
1992. Having mistakenly found itself

of Vladimir N. Kouzelenkov, director of the
RSMA, referring to RSMA’s book listing in-
coming materials).

6. In fact, the Russian “e” is in many contexts
pronounced “yo,” so it is far from clear that
there is even a misspelling.
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without jurisdiction over the Library claim
(a mistake in which it focused entirely on
the 1991-1992 events), the district court
said in a throwaway line that “even were
[the court] to have jurisdiction [over the
Library claims], these claims would be
barred by the act of state doctrine.” 466
F.Supp.2d at 27.

The district court seemed to suggest
that the 1991-1992 claims were barred be-
cause they challenged the decision of the
Deputy Chief State Arbiter and the decree
of the Supreme Soviet. Id. at 26-27. But
the Second Hickenlooper Amendment, 22
U.S.C. § 2370(e)(2), normally bars applica-
tion of the act of state doctrine to seizures
occurring after January 1, 1959. Thus the
doctrine poses no apparent barrier to the
plaintiff’s claim that the 1991-1992 events
effected an unlawful taking.

As to the district court’s apparent ruling
that the doctrine bars any recovery of the
Library based on the 1917-1925 events, we
vacate the district court’s order. The
plaintiff argues that Sabbatino itself would
except the 1917-1925 seizure from the doc-
trine. As we shall explain, the argument
poses both sensitive foreign policy and jur-
isprudential issues. If on remand the
court finds that the 1991-1992 actions of
Russia and the RSL constituted an action-
able retaking of the property, it will be
unnecessary to resolve those issues, which
in any event have not yet been the subject
of either factual development or thorough
briefing. While of course the court might
(as a matter of insurance) resolve the
plaintiff’s claimed exception even if it ac-
cepts the latter’s theory as to 1991-1992,
and is free to address non-jurisdictional
issues in any order it chooses, we refrain
from any final ruling and discuss the com-
plications of the claimed exception merely
to highlight the questions that the parties
must address.

As the district court recognized, the
events of 1917-1925 all occurred within

Russia, and thus were official acts of a
sovereign nation regarding property within
its borders. We could not grant the re-
quested relief without invalidating those
acts. See 466 F.Supp.2d at 27; see also
W.S. Kirkpatrick, 493 U.S. at 405, 110
S.Ct. 701.

Agudas Chasidei Chabad contends that
the Sabbatino decision allows relaxation of
the doctrine in response to certain coun-
tervailing factors. It points to the follow-
ing passage:

It should be apparent that the greater

the degree of codification or consensus

concerning a particular area of interna-
tional law, the more appropriate it is for
the judiciary to render decisions regard-
ing it, since the courts can then focus on
the application of an agreed principle to
circumstances of fact rather than on the
sensitive task of establishing a principle
not inconsistent with the national inter-
est or with international justice. It is
also evident that some aspects of inter-
national law touch much more sharply
on national nerves than do others; the
less important the implications of an is-
sue are for our foreign relations, the
weaker the justification for exclusivity in
the political branches. The balance of
relevant considerations may also be
shifted if the government which perpe-
trated the challenged act of state is no
longer in existence, ... for the political
interest of this country may, as a result,
be measurably altered. Therefore, rath-
er than laying down or reaffirming an
inflexible and all-encompassing rule in
this case, we decide only that the Judi-
cial Branch will not examine the validity
of a taking of property within its own
territory by a foreign sovereign govern-
ment, extant and recognized by this
country at the time of suit, in the ab-
sence of a treaty or other unambiguous
agreement regarding controlling legal
principles, even if the complaint alleges
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that the taking violates customary inter-
national law.

376 U.S. at 428, 84 S.Ct. 923. The passage
mentions a number of factors that might
militate against application of the doctrine
here. Most significant are the phrase re-
quiring that the taking have been by a
“sovereign government, extant and recog-
nized by this country at the time of suit,”
and the earlier sentence saying that the
relevant considerations may shift when the
perpetrating government is no longer in
existence. These suggest that whatever
flexibility Sabbatino preserves is at its
apex where the taking government has
been succeeded by a radically different
regime.

Other circuits have on occasion declined
to apply the doctrine, or have directed
consideration of countervailing factors, in
reliance on a change in regime. Two deci-
sions involve suits by the government of
the Philippines against its former Presi-
dent Ferdinand Marcos, seeking to recover
property acquired by him in office. Re-
public of the Philippines v. Marcos, 862
F.2d 13855, 1361 (9th Cir.1988) (en banc)
(declining to apply the act of state doc-
trine); Republic of the Philippines v. May-
cos, 806 F.2d 344, 359 (2d Cir.1986) (order-
ing the district court to weigh Sabbatino’s
qualifying considerations). In a third, Bi-
gto v. Coca—Cola Co., 239 F.3d 440 (2d
Cir.2000), the court found the doctrine in-
applicable to a suit by former Egyptian
nationals against a foreign corporation for
its possession of property nationalized by
the defunct Nasser government; the sole
expression of the current Egyptian gov-
ernment on the matter was a letter from
the Minister of Finance directing the hold-
er of the property to return it to the
plaintiffs. Id. at 452-53; cf. Bodner v.
Banque Paribas, 114 F.Supp.2d 117, 130
(E.D.N.Y.2000) (holding the doctrine inap-
plicable to claims against banks that had
taken assets in the accounts of Jewish
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victims and survivors of the Holocaust un-
der the laws of Vichy France).

Here, of course, Russia and its agencies
or instrumentalities are the defendants,
not private corporations or defenestrated
rulers. Plaintiff has pointed to statements
in its favor by Russian officials as high as
former President Boris Yeltsin; but the
current Russian government, by its ener-
getic defense of this lawsuit, appears un-
willing to relinquish the Collection to Cha-
bad. Thus, while no one doubts that the
collapse of the Soviet Union has entailed
radical political and economic changes in
the territory of what is now the Russian
Federation, application of Sabbatino’s invi-
tation to flexibility would here embroil the
court in a seemingly rather political evalu-
ation of the character of the regime change
itself—in comparison, for example, to de-
Nazification and other aspects of Germa-
ny’s postwar history. It is hard to imagine
that we are qualified to make such judg-
ments. Moreover, our plunging into the
process would seem likely, at least in the
absence of an authoritative lead from the
political branches, to entail just the impli-
cations for foreign affairs that the doctrine
is designed to avert.

Agudas Chasidei Chabad also points to
Sabbatino’s suggestion that “the greater
the degree of codification or consensus
concerning a particular area of internation-
al law, the more appropriate it is for the
judiciary to render decisions regarding it.”
376 U.S. at 428, 84 S.Ct. 923. It asserts
that the seizure of the Library occurred
“in a campaign to suppress the practice of
Judaism, not for any bona fide economic,
academic, or other recognized governmen-
tal purpose. Hence the takings were
plainly violations of jus cogens norms, just
as is racial discrimination, and no less the
subject of ‘consensus’ condemnation in the
international community.” Chabad Br. 63.
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The argument is intuitively appealing.
But it would require us to embark on a
path of ranking violations of international
law on a spectrum, dispensing with the act
of state doctrine for the vilest. Further,
as the Sabbatino Court refused to counte-
nance an exception for violations of inter-
national law simpliciter, id. at 429-31, 84
S.Ct. 923, we are unsure what it intended
in its references to different degrees of
“consensus.” While it would be hearten-
ing to believe that there is a nearly univer-
sal consensus against religious prejudice in
general or anti-Semitism in particular, a
glance around the world exposes glaring
examples to the contrary in areas contain-
ing a large fraction of the human popula-
tion.

Not only are the purely legal questions
posed by Agudas Chasidei Chabad’s argu-
ment difficult, but there are factual issues
that might bear on the ultimate outcome.
Agudas Chasidei Chabad argues that the
1917-1925 confiscation was driven by hos-
tility to Judaism, and it maintained at
oral argument that discovery would yield
further evidence. Indeed, it is widely
recognized that the Soviet government
suppressed Jewish religious practice and
persecuted Jews for their religious beliefs.
But to the extent that the Soviet Union
had embarked on a course of eradicating
private property, religion, and civil society
generally, the role of selective persecution
in the Library’s seizure in 1917-1925 is
unclear on the current record. (On the
other hand, perhaps there is a stronger
consensus against non-selective than se-
lective crushing of private property and
civil society.) Without suggesting that
plaintiff’s proposed exception is necessari-

1. Section 1605(a)(3) provides:
A foreign state shall not be immune from
the jurisdiction of the courts of the United
States or of the States in any case—...
(3) in which rights in property taken in
violation of international law are in issue
and ...; [] that property or any property

ly valid in any circumstances, we defer
ultimate resolution and simply vacate the
ruling.

L

We therefore affirm the judgment of the
district court finding jurisdiction over Agu-
das Chasidei Chabad’s claims concerning
the Archive; we reverse its finding of Rus-
sia’s immunity as to the Library claims
based on the events of 1917-1925 and
1991-1992; we affirm the court’s rejection
of Russia’s forum non conveniens defense;
we affirm its rejection of Russia’s act of
state defense to the Archive claims; and
we vacate its application of the act of state
doctrine to the Library claims.

So ordered.

KAREN LECRAFT HENDERSON,
Circuit Judge, concurring in the judgment:

Although I concur in the judgment, I do
not agree with the analysis of the jurisdic-
tional issue contained in Part I.A of the
majority opinion. The majority analyzes
section 1605(a)(3),! the provision of the
FSIA that allows the plaintiff’s claims to
survive dismissal, by dividing the section
into two parts that, in its view, impose
different burdens on the plaintiff. The
portion of section 1605(a)(3) involving
“rights in property taken in violation of
international law” (labeled “A” by the ma-
jority) requires only that the plaintiff “as-
sert a certain type of claim: that the de-
fendant ... has taken the plaintiff’s rights
in property ... in violation of international
law,” which claim—to suffice—must not be
““wholly insubstantial’ or ‘frivolous.”” Maj.

exchanged for such property is owned or
operated by an agency or instrumentality of
the foreign state and that agency or instru-
mentality is engaged in a commercial activ-
ity in the United States. . . .

28 U.S.C. § 1605(a)(3).
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Op. 941 (citing Bell v. Hood, 327 U.S. 678,
682-83, 66 S.Ct. 773, 90 L.Ed. 939 (1946)).
On the other hand, the majority posits, the
remainder of section 1605(a)(3) (labeled
“B” by the majority) requires the plaintiff
to “present adequate supporting evidence,”
which “[flor purely factual matters under
the FSTA ... is only a burden of produc-
tion;” id. at 940.2 The majority differenti-
ates the burdens based on whether the
jurisdictional facts track “the plaintiff’s . ..
claim,” id. at 940, that is, “A,” or are
instead “particular factual propositions . ..
mdependent of the merits[ ],” id. at 940
(emphasis in original), that is, “B.”

While all of this may be only dicta—
after all, we all agree the plaintiff’s claims
to both the Library and the Archive sur-
vive dismissal-our court has yet to recog-
nize such a construct (as is manifested by
the majority’s reliance on other circuits’
precedent, Maj. Op. 940-42) ® and I do not
join in its adoption today. Any jurisdic-
tional fact, once challenged, may require
the district court to satisfy itself of its
jurisdiction. How it does so should not be
the subject of an elaborate proof scheme
imposed on appellate review. See Kilburn
v. Socialist People’s Libyan Arab Jamahi-
riya, 376 F.3d 1123, 1131 (D.C.Cir.2004)
(district court “retains considerable lati-
tude in devising the procedures it will fol-
low to ferret out the facts pertinent to

2. “B” sets forth two alternatives of the “‘com-
mercial activity” tie between the United
States and the defendants also needed to es-
tablish jurisdiction, the second of which the
plaintiff relies on. See note 1 supra.

3. I reject the majority’s reliance on Bell v.
Hood, 327 U.S. 678, 682-83, 66 S.Ct. 773, 90
L.Ed. 939 (1946), and Arbaugh v. Y & H
Corp., 546 U.S. 500, 513 & n. 10, 126 S.Ct.
1235, 163 L.Ed.2d 1097 (2006), insofar as it
suggests the High Court has embraced any
similar bifurcation of subject-matter jurisdic-
tion in those cases. See Maj. Op. 940. The
focus of the cited discussion in Bell v. Hood is
on the difference between a dismissal for
“want of jurisdiction”—a Rule 12(b)(1) dis-
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jurisdiction” (quotations omitted)); cf. Je-
rome B. Grubart, Inc. v. Great Lakes
Dredge & Dock Co., 513 U.S. 5217, 537, 115
S.Ct. 1043, 130 L.Ed.2d 1024 (1995). In
my view, the plaintiff survives a Rule
12(b)(1) dismissal because it alleges that
(1) it owns the Library and the Archive, (2)
both of which were taken by the defen-
dants or their predecessors in office based
on the latters’ intent “‘to suppress the
practice of Judaism, not for any bona fide
economic, academic, or other recognized
governmental purpose,” Maj. Op. 954
(quoting Chabad Br. 63); and, further, (3)
each defendant asserts ownership of either
the Library or the Archive and they both
engage in commercial activity in the Unit-
ed States. While all of these jurisdictional
facts were traversed by the defendants,
the district court correctly, and without
distinguishing between those jurisdictional
facts “independent of the merits” of the
plaintiff’s claim and those “intertwined
with the merits of the claim,” Maj. Op.
940-41 (emphasis in original), assured it-
self of their existence—with the exceptions
of the ownership of the Library and defen-
dant RSL’s commerecial activity in the U.S.
vel nomw, jurisdictional facts that it either
did not reach and/or we today reverse—
primarily vie both parties’ submissions
supporting/opposing dismissal. Agudas

missal-and a dismissal “on the merits”"—a
Rule 12(b)(6) dismissal. 327 U.S. at 683, 66
S.Ct. 773; see also Land v. Dollar, 330 U.S.
731, 735 n. 4, 67 S.Ct. 1009, 91 L.Ed. 1209
(1947). Indeed, the “immaterial,” ‘“‘wholly
insubstantial” and “frivolous” exceptions the
majority opinion takes from Bell v. Hood as
the template for “A” jurisdictional facts were
themselves problematic to the Court. Id.
(“The accuracy of calling these dismissals ju-
risdictional has been questioned.”). As for
Arbaugh, in concluding that Title VII's 15—
employee ‘“‘prerequisite’”’ is non-jurisdictional,
the Court differentiated between jurisdictional
and non-jurisdictional facts, not two types of
jurisdictional facts as the majority opinion
maintains with its “A” and “B” split.
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Chasidet Chabad of United States v. Rus-
sian Federation, 466 F.Supp.2d 6, 24-25
(D.D.C.2006). “There is no need or justifi-
cation, then, for imposing an additional . ..
hurdle in the name of jurisdiction.” Gru-
bart, 513 U.S. at 538, 115 S.Ct. 1043.
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Background: Defendant, the General Ser-
vices Administration’s (GSA) deputy chief
of staff, was convicted in the United States
District Court for the District of Columbia
of concealing material facts and making
false statements, and obstructing justice in
obtaining an ethical opinion regarding an
international golf trip and in the subse-
quent investigation of the trip. After de-
fendant’s motions for judgment of acquittal
and for a new trial were denied, 451
F.Supp.2d 232, and a sentencing hearing
was held, 461 F.Supp.2d 76, defendant ap-
pealed.

Holdings: The Court of Appeals, Ran-

dolph, Circuit Judge, held that:

(1) defendant had no duty to disclose, and
therefore could not be convicted for
any concealment offenses;

(2) district court abused its discretion in
excluding testimony of defendant’s ex-
pert;

(3) district court’s err in excluding testi-
mony was not harmless;

(4) sufficient evidence supported jury’s
verdict that defendant obstructed jus-
tice; and

(5) sufficient evidence supported jury’s
conclusion, on obstruction of justice
charge, that defendant knew the cost
of his share of trip was greater than
$3,100.

Reversed in part, vacated in part, and
remanded.

1. Fraud €=68.10(1)

Defendant, the General Services Ad-
ministration’s (GSA) deputy chief of staff,
had no duty to disclose assistance he pro-
vided a former colleague relating to gov-
ernment property in obtaining an ethics
opinion as to whether he could accept air
travel as a gift from former colleague, or
during GSA inspector general’s investiga-
tion of the trip, and therefore defendant
could not be convicted for any concealment
offenses; ethical principles of conduct for
government employees were vague and
gave no indication of particular facts or
information an executive employee was re-
quired to disclose, nor did they suggest
that they had any bearing on conduct dur-
ing a GSA investigation or a request for an
ethics opinion. 18 U.S.C.A. § 1001(a)(1).

2. Constitutional Law ¢&=4505

To comply with Fifth Amendment due
process, a defendant must have fair notice
of what conduct is forbidden; this prohibits
application of a criminal statute to a defen-
dant unless it was reasonably clear at the
time of the alleged action that defendant’s
actions were criminal. U.S.C.A. Const.
Amend. 5.

3. Criminal Law €=469.3

District court abused its discretion in
excluding testimony of expert of defen-
dant, the General Services Administration
(GSA) deputy chief of staff, who would
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search at issue here. See Bull, 595 F.3d at
977 (decided in 2010); Powell, 541 F.3d at
1300 (decided in 2008). In 2003, the First
Circuit observed that the relevant prece-
dent “would not permit a reasonable pris-
on official to conclude that minor offense
arrestees could be strip searched without
reasonable suspicion simply because the
prison officials decide to mix the arrestees
with other prisoners.” Savard, 338 F.3d
at 37.

Further, it is well-established that
whether a searching party has taken rea-
sonable efforts to protect the privacy of
the party being searched is an important
factor in determining the reasonableness
and constitutionality of a strip search.
See, e.g., Campbell, 499 F.3d at 719; Unit-
ed States v. Williams, 477 F.3d at 977,
Amaechi, 237 F.3d at 364; Ashley, 37 F.3d
at 682; Hull, 735 F.2d at 394; Iskander,
690 F.2d at 129. As the Fourth Circuit
observed in 1981, “no [official] could rea-
sonably believe that conducting a strip
search in an area exposed to the general
view of persons known to be in the vicinity
whether or not any actually viewed the
search [would be] a constitutionally valid
governmental invasion of [the] personal
rights that [such a] search entails.” Lo-
gan, 660 F.2d at 1013-14 (internal quota-
tion marks omitted).

Therefore, at the time of the search at
issue, the law was clearly established that
strip searches of arrestees charged with
minor offenses would, absent individual-
ized suspicion, be held unreasonable under
Bell even where the arrestee was to be
intermingled with the general prison popu-
lation and especially where the official con-
ducting the search did not take reasonable
efforts to protect the privacy of the party
being searched. Thus, it should have been
“clear to a reasonable [official]” that a
partial strip search of Ms. Brown, a detain-
ee charged only with civil contempt, with-

out individualized suspicion, and without
regard to her privacy, would be considered
unreasonable under Bell. See Saucier, 533
U.S. at 202, 121 S.Ct. 2151.

IV. CONCLUSION

For the reasons explained above, DSO
Short’s Motion to Dismiss [Dkt. # 25] will
be granted in part and denied in part as
follows: The Section 1983 claim will be
dismissed, but Plaintiff will be permitted
to proceed on her constitutional claim un-
der Bivens, 403 U.S. 388, 91 S.Ct. 1999.
Further, DSO Short’s motion to dismiss
based on qualified immunity will be denied.
A memorializing Order accompanies this
Memorandum Opinion.
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AGUDAS CHASIDEI CHABAD OF
UNITED STATES, Plaintiff,

V.

RUSSIAN FEDERATION,
et al., Defendants.

Civil Action No. 05-1548(RCL).

United States District Court,
District of Columbia.

July 30, 2010.

Background: Jewish religious corporation
brought action under Foreign Sovereign
Immunities Act (FSIA) alleging that Rus-
sian Federation and several Russian state
agencies violated international law by tak-
ing and continuing to hold collection of
Jewish religious books, manuscripts, and
other documents. Corporation moved for
entry of default judgment.
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Holding: The District Court, Royce C.
Lamberth, Chief Judge, held that expro-
priations exception to foreign sovereign
immunity under FSTA applied, and thus
default judgment was warranted.

Motion granted.

1. International Law ¢=10.42

To prevail in a Foreign Sovereign Im-
munities Act (FSIA) default proceeding, a
plaintiff must present a legally sufficient
prima facie case. 28 U.S.C.A. § 1608(e).

2. International Law ¢=10.42

In Foreign Sovereign Immunities Act
(FSIA) default judgment proceedings, a
plaintiff may establish proof by affidavit,
and, upon evaluation, the court may accept
plaintiff’s uncontroverted evidence as true.
28 U.S.C.A. § 1608(e).

3. International Law €=10.31

Foreign Sovereign Immunities Act
(F'SIA) provides the sole basis for jurisdic-
tion over foreign sovereigns by courts of
the United States. 28 U.S.C.A. § 1330(a).

4. International Law ¢=10.38

A plaintiff seeking relief has the bur-
den of bringing forth evidence to prove
that an exception to the Foreign Sovereign
Immunities Act (FSIA) applies. 28
U.S.C.A. §§ 1605, 1607.

5. International Law €¢=10.33

Expropriations exception to foreign
sovereign immunity under Foreign Sover-
eign Immunities Act (FSIA) applied, as
required to grant default judgment to Jew-
ish religious corporation seeking return
from Russian Federation of collection of
invaluable religious books and manuscripts
of which corporation was and always had
been the rightful owner; corporation dem-
onstrated its right to collection, Russian
Federation took corporation’s property in
violation of international law, collection
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was owned by agencies or instrumentali-
ties of foreign state, and such agencies or
instrumentalities of foreign state were en-
gaged in commercial activity in the United
States. 28 U.S.C.A. §§ 1603(d), 1605(a)(3).

6. International Law €¢=10.12

An expropriation is a violation of in-
ternational law if the taking is not for a
public purpose, is discriminatory, or does
not provide for just compensation.

7. International Law ¢=10.38

Whether parties are agencies or in-
strumentalities under the “expropriation”
exception to Foreign Sovereign Immuni-
ties Act (FSIA) is a question of law. 28
U.S.C.A. § 1605(a)(3).

8. International Law €=10.34

The determining factor in deciding
whether a party is an agency or instru-
mentality under the “expropriation” excep-
tion to Foreign Sovereign Immunities Act
(FSIA) is whether the core function of the
entity is governmental or commercial: if
the core function is commercial rather
than governmental, the entity is an agency
or instrumentality of the foreign state. 28
U.S.C.A. § 1605(a)(3).

William Bradford Reynolds, Howrey Si-
mon Arnold & White, LLP, Alyza Doba
Lewin, Nathan Lewin, Lewin and Lewin
LLP, Washington, DC, Jonathan E. Stern,
Dreier Stein & Kahan, LLP, Marshall B.
Grossman, Seth M. Gerber, Alschuler
Grossman LLP, Santa Monica, CA, for
Plaintiff.

MEMORANDUM OPINION

ROYCE C. LAMBERTH, Chief Judge.

Before the Court is plaintiff Agudas
Chasidei Chabad of United States’ Motion
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for Entry of Default Judgment Against All
Defendants [79-1]. Upon consideration of
the motion, the default posture of the case,
the entire record, and applicable law, the
Court will grant the motion for the reasons
set forth below.

1. Procedural History

The complete factual history of this case
is set forth in the Court’s prior opinion in
Agudas Chasidei Chabad of United States
v. Russian Federation, 466 F.Supp.2d 6,
10-14 (D.D.C.2006) (Lamberth, J.). Plain-
tiff Agudas Chasidei Chabad of United
States is a New York non-profit religious
corporation that commenced this action on
November 9, 2004, in the United States
District Court for the Central District of
California against defendants the Russian
Federation, the Russian Ministry of Cul-
ture and Mass Communication (“Minis-
try”), the Russian State Library (“RSL”),
and the Russian State Military Archive
(“RSMA”). (Plaintiff’s Brief in Support of
Motion for Entry of Default Against All
Defendants (“Pl’s Brief”) [79-2] at 4.)
Plaintiff’'s Complaint alleged that defen-
dants possessed and obtained, in violation
of international law, a collection of invalu-
able religious books and manuscripts
(“Collection”) of which plaintiff is and al-
ways has been the rightful owner. (Id.)
Plaintiff sought return of the Collection
under the “expropriation” exception to the
Foreign Sovereign Immunities Act
(“FSIA”), 28 U.S.C. § 1605(a)3), and
asked for both declaratory and injunctive
relief. (Id.) This Collection held by defen-
dants consists of two separate groups of
religious writings: 12,000 books and manu-
scripts seized during the Bolshevik Revo-
lution and Russian Civil War between 1917
and 1925 (the “Library”), and 25,000 pages
of handwritten teachings and other writ-
ings of the Rebbes (the Chabad religious
leaders) which were seized by Nazi Ger-
many during the 1941 invasion of Poland

and subsequently transferred by the Sovi-
et Red Army to defendant RSMA as “tro-
phy documents” and “war booty” and are
still held in Russia (the “Archive”). See
Agudas Chasidet Chabad, 466 F.Supp.2d
at 13.

On May 2, 2005, defendants filed a mo-
tion in the United States District Court for
the Central District of California to dis-
miss plaintiff’s claims as to both the Li-
brary and Archive on grounds of lack of
jurisdiction under the FSIA, improper
venue, failure to state a claim under the
act of state doctrine, and forum non conve-
niens. (Case No. 2:04-cv-09233-PA-PLA
(“CA”) [13].) Before a resolution on the
merits occurred, the case was transferred
on July 14, 2005, pursuant to 28 U.S.C.
§ 1406(a), to the United States District
Court for the District of Columbia. (CA
[66].) Regarding defendants’ motions to
dismiss for lack of jurisdiction, after full
briefing and oral argument, this Court on
December 4, 2006, granted defendants’ dis-
missal motion as to the Library but denied
the motion as to the Archive. Agudas
Chasidei Chabad, 466 F.Supp.2d at 31.
Both sides appealed to the U.S. Court of
Appeals for the District of Columbia Cir-
cuit. (See Notice of Appeal [57]; Order
Granting Entry of Final Judgment [58].)
On June 13, 2008, following briefing and
oral argument, the Court of Appeals found
that this Court properly possessed juris-
diction over plaintiff’s claims concerning
both the Library and Archive and found
that these claims were not barred by sov-
ereign immunity under the FSIA or by
defendants’ forum non conveniens or act
of state defenses. Agudas Chasidei Cha-
bad of United States v. Russian Fedn, 528
F.3d 934 (D.C.Cir.2008). Defendants’ peti-
tion for rehearing en banc was denied on
October 6, 2008, and no petition for writ of
certiorari was filed with the United States
Supreme Court. (Pl’s Brief [79-2] at 9.)
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On remand to this Court, defendants
filed an Answer on December 11, 2008
(“Defs.” Answer” [37]) and subsequently
filed an Amended Answer on March 13,
2009 (“Defs” Amended Answer” [63]).
Soon thereafter, rather than respond to
plaintiff’s discovery requests, defendants
on June 26, 2009, filed a Statement with
Respect to Further Participation [71]
which informed this Court that defendants
“decline[d] to participate further in this
litigation” and “believe[d] this Court has
no authority to enter Orders with respect
to the property owned by the Russian
Federation and in its possession, and the
Russian Federation will not consider any
such Orders to be binding on it.” On the
same day, per defendants’ previous in-
structions, defendants’ counsel Squire,
Sanders & Dempsey, LLP, filed a Motion
to Withdraw Appearance as Counsel of
Record [72] which this Court granted by
an Order [76] dated October 26, 2009. On
October 27, 2009, in response to plaintiff’s
Motion for Entry of Default Against All
Named Defendants [73] filed on July 28,
2009, this Court ordered entry of default
against the defendants due to their refusal
to continue in the litigation. (Order [77].)
This Court also ordered that plaintiff
should “move for judgment on the default
with proof satisfactory to the Court,” pur-
suant to the FSIA. (Id.; Order [78] (stat-
ing that plaintiff must file the motion with-
in 30 days of April 7, 2010, or the case will
be dismissed for failure to prosecute).)
Plaintiff so moved on May 5, 2010, in its
Motion for Entry of Default Judgment
Against All Defendants [79-1], which is
now before the Court.

II. Legal Standard for FSIA Default
Judgment

[1,2] Under the Foreign Sovereign
Immunities Act (FSIA), no judgment by
default shall be entered by a court unless
the claimant establishes his right to relief
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or claim by evidence satisfactory to the
court. 28 U.S.C. § 1608(e); see also Roe-
der v. Islamic Republic of Iran, 333 F.3d
228, 232 (D.C.Cir.2003). To prevail in a
FSIA default proceeding, a plaintiff “must
present a legally sufficient prima facie
case, i.e, a legally sufficient evidentiary
basis for a reasonable jury to find for
plaintiff.” Gates v. Syrian Arab Republic,
580 F.Supp.2d 53, 63 (D.D.C.2008). In
FSIA default judgment proceedings, a
plaintiff may establish proof by affidavit.
Campuzano v. Islamic Republic of Iran,
281 F.Supp.2d 258, 268 (D.D.C.2003).
Upon evaluation, the court may accept
plaintiff’s uncontroverted evidence as true.
Heiser v. Islamic Republic of Iran, 466
F.Supp.2d 229, 255 (D.D.C.2006) (Lam-
berth, J.) (citing Campuzano, 281
F.Supp.2d at 268).

III. Discussion

[3,4] The FSIA provides the sole basis
for jurisdiction over foreign sovereigns by
courts of the United States. See Argen-
tine Republic v. Amerada Hess Shipping
Corp., 488 U.S. 428, 434-35, 109 S.Ct. 683,
102 L.Ed.2d 818 (1989). The general rule
is that, under the FSIA, a district court
has jurisdiction over a civil action against a
foreign sovereign when the sovereign is
not entitled to immunity. 28 U.S.C.
§ 1330(a); World Wide Minerals, Ltd. v.
Republic of Kazakhstan, 296 F.3d 1154,
1161 (D.C.Cir.2002). However, this gener-
al immunity is abrogated under the FSIA
if one of its statutory exceptions applies.
28 U.S.C. §§ 1605, 1607; Saud: Arabia v.
Nelson, 507 U.S. 349, 355, 113 S.Ct. 1471,
123 L.Ed.2d 47 (1993). Plaintiff maintains
that the FSIA’s “expropriation” exception
supplies the necessary jurisdiction. (PL’s
Brief [79-2] at 31.) Under this exception,
a foreign sovereign is not entitled to immu-
nity in any case:
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[(1)] in which [at issue are] rights in
property [ (2) ] taken in violation of in-
ternational law ... and ... [ (3)] that
property or any property exchanged for
such property is owned or operated by
an agency or instrumentality of the for-
eign state and [ (4) ] that agency or in-
strumentality is engaged in a commer-
cial activity in the United States|.]

28 U.S.C. § 1605(a)(3). The plaintiff seek-
ing relief has the burden of bringing forth
evidence to prove that an exception to the
FSIA applies. Crist v. Republic of Tur-
key, 995 F.Supp. 5, 10 (D.D.C.1998) (Lam-
berth, J.). As set forth below, this Court
finds that plaintiff has met its evidentiary
burden in this case, and thus entry of
default on the judgment is appropriate.

1. Plaintiff Has Shown that Rights
in Property Are at Issue.

[5] In order for the FSIA’s “expropria-
tions” exception to apply, plaintiff must
bring forth evidence that rights in proper-
ty are at issue. 28 U.S.C. § 1605(a)(3).
Defendants initially conceded this issue in
their motion to dismiss when they said
that the rights in property were “not dis-
puted inasmuch as Plaintiff’s claim of right
to the Library and the Archive are placed
in issue by Plaintiff’s complaint.” (CA
[13].)

Even absent this concession, plaintiff
has demonstrated its right to the property
at issue in this case, which was held in
trust by plaintiff for the benefit of the
worldwide Agudas Chabad religious organ-
ization. (CA [1]; Levine Aff. 18, Ex. D;
Agudas Chasidei Chabad of United States
v. Gourary, 833 F.2d 431, 434 (2d Cir.
1987); Lewin Aff., Ex. E (Gourary Trial
Tr. at 2515-16, 2439) (stating that the reli-
gious leaders of Chabad do not approve of
the accumulation of wealth or personal
property).) In fact, the Soviet Union’s
own Arbitration Tribunal determined that
the Library was “the communal property

of the entire Agudas Chasidei Chabad
movement.” (CA [40].) In addition, even
though the taking of the Library and Ar-
chive occurred before plaintiff was incorpo-
rated in 1940, New York Corporations law
allows for the automatic transfer to the
new corporation of interests in property
that were possessed by the predecessor
unincorporated religious society. NY Re-
lig. Corp. § 4. This is the case regardless
of the physical location of the property at
the time of incorporation. Id. Thus, plain-
tiff has sufficiently established its claim to
the Library and Archive that defendants
unlawfully possess and refuse to relin-
quish.

2. Defendant Took Plaintiff’s Proper-
ty in Violation of International
Law.

[6] Second, for FSIA’s expropriation
exception to apply, plaintiff must prove
that defendant took plaintiff’s property in
violation of international law. 28 U.S.C.
§ 1605(a)(3). An expropriation is a viola-
tion of international law if the taking is not
for a public purpose, is discriminatory, or
does not provide for just compensation.
Crist, 995 F.Supp. at 10. Plaintiff has
demonstrated that the takings of the Li-
brary and the Archive by defendants and
their predecessor regimes were not for a
public purpose, were discriminatory, and
occurred without just compensation to
plaintiff. This Court already found that
the seizure of the Archive “was discrimina-
tory, not for a public purpose and did not
result in payment of just compensation,”
and this finding was not challenged or
disturbed on appeal. Agudas Chasidei
Chabad, 466 F.Supp.2d at 19, aff'd, Agudas
Chasidei Chabad of United States v. Rus-
stan Fed'n, 528 F.3d 934 (D.C.Cir.2008).

In addition, it is evident that the taking
of the Library was discriminatory. (Lewin
Aff. Ex. G (stating that the Soviet govern-
ment arrested and sentenced the Chabad
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religious leader the Sixth Rebbe to death
for practicing and spreading Jewish teach-
ings).) Also, no compensation for the Li-
brary was provided or offered to plaintiff.
(CA [34] (defendant RSL’s response to
plaintiff’s interrogatory: “[RSL] does not
contend that monetary compensation was
paid.”).

Regarding the Library, there are three
distinet “takings” at issue. First, the
Court of Appeals noted that defendants
did not substantively refute plaintiff’s as-
sertions of the illegality of the initial sei-
zure of the Library during the Bolshevik
Revolution and Russian Civil War between
1917 and 1925. Agudas Chasider Chabad,
528 F.3d at 943. Second, the Court of
Appeals found that the unfulfilled promises
by the newly constituted Soviet govern-
ment to return the Library to plaintiff
could properly constitute a separate “tak-
ing” in violation of international law. Id.
at 945-46. A third “taking” of the Library
occurred in 1992 when the Russian Feder-
ation was faced with an order transferring
the Library back to plaintiff, and it decid-
ed by official decree to close to plaintiff all
executive and judicial avenues of possible
retrieval of the Library, thus ensuring no
viable prospect of recover whatsoever.
(CA [35] 111; CA [40] 115, Ex. J.) Defen-
dants acted in contradiction to an explicit
assurance from newly named Russian
President Boris Yeltsin to President
George H.W. Bush’s emissary, Secretary
of State Baker, that defendants would re-
turn the Library to plaintiff. (Pl’s Brief
[79-2] at 45.) In short, plaintiff has satis-
factorily shown that defendants expropri-
ated both the Archive and Library from
plaintiff in violation of international law.

3. Plaintiff’s Property Is Owned or
Operated by Agencies or Instru-
mentalities of the Russian Federa-
tion, a Foreign State.

[7,8] Third, for FSIA’s “expropria-

tion” exception to apply, plaintiff must

729 FEDERAL SUPPLEMENT, 2d SERIES

prove that agencies or instrumentalities of
the Russian Federation are in possession
of plaintiff’s unlawfully expropriated prop-
erty. 28 U.S.C. § 1605(a)(3). Whether
the RSL or RSMA are agencies or instru-
mentalities under the “expropriation” ex-
ception to FSIA is a question of law. See
Transaero, Inc. v. La Fuerza Aerea Boliv-
iana, 30 F.3d 148, 152-53 (D.C.Cir.1994).
The determining factor is whether the core
function of the entity is governmental or
commercial: if the core function is com-
mercial rather than governmental, the en-
tity is an agency or instrumentality of the
foreign state. Id. at 153; Jacobsen wv.
Oliver, 451 F.Supp.2d 181, 196 (D.D.C.
2006). The Court finds that plaintiff has
met its burden of showing that the Archive
and Library are possessed by the RSMA
and RSL, which are agencies or instru-
mentalities of the Russian Federation.

To start, defendants in their motion to
dismiss did not dispute that the RSMA
and the RSL were agencies and instru-
mentalities of a foreign state, and they
openly conceded the issue in their argu-
ment on appeal. See Agudas Chasidei
Chabad, 528 F.3d at 947, (Russia Reply Br.
at 38 n. 8). Defendants never raised this
issue during the five years of litigation in
this Court and in the Court of Appeals.
(Pl’s Brief [79-2] at 48.) It was only after
the Court of Appeals found that this Court
properly possessed jurisdiction over both
of plaintiff’s claims that defendants first
asserted that the RSL and RSMA were
not agencies or instrumentalities of the
Russian Federation. (See Amended An-
swer [63] 114-5.)

In the Amended Answer, defendants
claimed that the RSMA and RSL were not
agencies or instrumentalities of the Rus-
sian Federation and that their core func-
tions were governmental. (Id.) However,
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plaintiff offered adequate evidence to re-
fute this claim and to meet its prima facie
burden. First, plaintiff has offered sworn
declarations of both the Director of the
RSMA and the Deputy Minister of the
Russian Ministry of Culture and Mass
Communication indicating that the RSMA
is a “federal state institution” that is sub-
ject to the oversight and jurisdiction of the
Russian Federation, and that federal agen-
cies of the Russian Federation directly
oversee the RSMA’s administration of any
property in the RSMA’s possession.
(Kouzelenkov Decl. (CA [17]) T12; Nadirov
Decl. (CA [16]) 13.) Second, the General
Director of the RSL submitted a sworn
declaration that the RSL is a “federal
state institution,” was created under and is
subject to the laws of the Russian Federa-
tion, is a public library owned by the gov-
ernment, and is overseen by a Russian
federal agency, as is the RSMA. (Federov
Decl. (CA [14]) 192-3.) The Deputy Min-
ister of the Russian Ministry of Culture
and Mass Communication confirmed that
federal agencies oversee the RSL’s admin-
istration of any property it possesses.
(Nadirov Decl. (CA [16]) 13.) Third, the
commercial functions of the RSMA and the
RSL are well-documented in the record.
See infra Section III. 4. Accordingly, plain-
tiff has successfully demonstrated that the
RSMA and RSL are agencies or instru-
mentalities of the Russian Federation.

In addition, there is not any real dispute
that the Archive is possessed by the
RSMA or that the Library has long been
possessed by the RSL. Defendants ac-
knowledged in their Supplemental Brief
that the RSL and RSMA “own or operate”
the Collection for FSIA purposes. (Pl’s
Suppl. Br. at 15 n. 2; Defs.” Suppl. Br. at
20.) Furthermore, possession is sufficient
to satisfy the “owned or operated” require-
ment of 28 U.S.C. § 1605(a)(3). See Nem-
artam v. Fed. Democratic Republic of
Ethiopia, 491 F.3d 470, 480-81 (D.C.Cir.

2007) (to “own” is to “have or hold as
property or appurtenance”). Defendants
conceded in their Amended Answer that
the Archive has been possessed by the
RSMA since after World War II. (Amend-
ed Answer [63] 119.) Also, the General
Director of the RSL stated in his sworn
declaration that the Library “has been
continuously housed in the RSL (or its
predecessors) since its seizure and expro-
priation by the Bolshevik government of
the USSR during the years 1919-1920.”
(Federov Decl. (CA [14]) T4; see also
Defs.” Answer [37] 111(a) (admitting that
the Library is “presently in [the] physical
possession of the RSL”).) Thus, plaintiff
has shown that the property at issue is
owned or operated by agencies or instru-
mentalities of a foreign state, namely the
Russian Federation.

4. Defendants Are Engaged in a
Commercial Activity in the United
States.

Lastly, for FSIA’s “expropriation” ex-
ception to apply, the agency or instru-
mentality in possession of the illegally ex-
propriated property must be “engaged in
commercial activity in the United States.”
28 U.S.C. § 1605(a)(3). FSIA’s definition
of “commercial activity” asks whether the
agency or instrumentality was engaged
“in either a regular course of commercial
activity or a particular commercial trans-
action or act.” 28 U.S.C. § 1603(d). This
Court and the Court of Appeals both
found that the RSMA and RSL met this
definition.

Regarding the RSMA, its Executive Di-
rector specifically acknowledged that the
RSMA sometimes “execute[s] jobs for
money.” (Lewin Aff. 17, Ex. J (Kouzen-
lenkov Depo. 70:7-14).) In addition, the
Court of Appeals found that as of the time
that this suit was initially filed in Novem-
ber 2004, the RSMA had entered into con-
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tracts with two American corporations for
the reproduction and worldwide sale of
RSMA materials, including sale in the
United States. Agudas Chasider Chabad,
528 F.3d at 948. One set of these con-
tracts included provisions waiving sover-
eign immunity and specified that the ac-
tivities described in the contract were
“commercial in nature.” Id. This same
set of contracts allowed the RSMA to re-
ceive $60,000 in advance royalties by the
year 2000, while another contract with
Yale University Press allowed the RSMA
to receive a $10,000 royalty advance in
one year. Id.

Similarly, the Court of Appeals deter-
mined that the RSL was engaged in com-
mercial contracts for profit in the United
States. Some of these contracts were with
Norman Ross Publishing (now ProQuest)
to produce and distribute copies of RSL
materials in exchange for a 10% royalty
payment to the RSL. Id. One of these
contracts “has already yielded RSL over
$20,000 and another over $5,000.” Id.
Thus, plaintiff has shown that the RSMA
and RSL are both engaged in a commer-
cial activity in the United States.

IV. Conclusion

Plaintiff has met its burden of proving a
prima focie case against defendants and
has established its right to relief by evi-
dence satisfactory to the court. For the
foregoing reasons, plaintiff Agudas Chasi-
dei Chabad of United States’ Motion for
Entry of Default Judgment Against All
Defendants [79-1] shall be GRANTED.

A separate order shall issue this date.
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Cornell SANDERS, Plaintiff,
v.
Barack OBAMA, et al., Defendants.
Civil Action No. 09-912 (RMC).

United States District Court,
District of Columbia.

Aug. 2, 2010.

Background: Requestor brought pro se
action, pursuant to Freedom of Informa-
tion Act (FOIA) and Privacy Act, against
Executive Office for United States Attor-
neys (EOUSA), a component of the De-
partment of Justice (DOJ), seeking records
held by U.S. Attorney’s Office pertaining
to his criminal prosecution. EOUSA moved
for summary judgment.

Holdings: The District Court, Rosemary
M. Collyer, J., held that:

(1) EOUSA conducted search reasonably
calculated to uncover all relevant docu-
ments in response to FOIA request;

(2) grand jury testimony from requestor’s
prior criminal prosecution was exempt
from disclosure; and

(3) requestor’s challenge to authenticity of
documents and process underlying his
criminal prosecution was beyond juris-
diction of District Court sitting as arbi-
ter of FOIA request.

Motion granted.

1. Federal Civil Procedure €=2509.8
Freedom of Information Act (FOIA)
cases are typically and appropriately de-
cided on motions for summary judgment;
in such a case, summary judgment can be
awarded solely on the basis of information
provided by the agency in declarations
when the declarations describe the docu-
ments and the justifications for nondisclo-
sure with reasonably specific detail, dem-
onstrate that the information withheld
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA FI LED
JUL 30 2010

AGUDAS CHASIDEI CHABAD OF Clerk, U.S. District & Bankruptcy
UNITED STATES, Courts for the District of Columbia
Plaintiff,
V. Civil Action No. 05-1548 (RCL)

RUSSIAN FEDERATION, et al.,
Defendants.

O L U L LD L LTS L LD L L L

ORDER GRANTING PLAINTIFF’S MOTION FOR ENTRY OF
DEFAULT JUDGMENT AGAINST ALL DEFENDANTS

On October 27, 2009, this Court granted Plaintiffs request for an entry of default
(Document 77) against Defendants Russian Federation, Russian Ministry of Culture and Mass
Communication, Russian State Library, and Russian State Military Archive (collectively,
“Defendants™) following the withdrawal of Defendants’ counsel of record (Document 76) and
Defendants' announced intention to withdraw from the litigation and disregard any and all Orders
entered by this Court (Document 71).

Defendants thereafter moved for a Default Judgment against all Defendants and filed in
support thereof a Memorandum of Points and Authorities together with Declarations of Nathan
Lewin, Rabbi Yehuda Krinsky and Rabbi Shalom Dovber Levine, and extensive record materials
compiled during the course of this proceeding.

Having carefully reviewed the briefing and evidentiary materials supporting Plaintiffs
Default Judgment Motion, considered the various arguments made by the Parties during the

course of these proceedings, and taken into account the earlier decision of the U.S. Court of
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Appeals for the District of Columbia Circuit affirming this Court’s jurisdiction over the
Defendants under the Foreign Sovereign Immunities Act, 28 U.S.C. § 1605(a)(3),

IT IS HEREBY ORDERED AND ADJUDGED, FOR THE REASONS SET FORTH IN
AN ACCOMPANYING MEMORANDUM OPINION, AS FOLLOWS:

1. Plaintiff Agudas Chasidei Chabad of United States’ Motion for Entry of a Default
Judgment against all Defendants is hereby GRANTED.

2. Defendants are Ordered to surrender to the United States Embassy in Moscow or to the
duly appointed representatives of Plaintiff Agudas Chasidei Chabad of United States the
complete collection of religious books, manuscripts, documents and things that comprise
the “Library” and the “Archive” presently being held by the Defendants at the Russian
State Library and the Russian State Military Archive or elsewhere, and Defendants are
further directed to assist and authorize the transfer of the ‘;Library” and the “Archive” to
the United States Embassy in Moscow or to Plaintiffs appointed representatives and to
provide whatever security and authorization is needed to insure prompt and safe

transportation of the “Library” and “Archive” to a destination of Plaintiff's choosing.'

! The “Library” includes those books, manuscripts, and other publications constituting the 5,619 titles in
Chabad’s copy of the surviving pre-Revolutionary catalogue of the “Library” enumerated in Attachment I
to this Order, which is Levine Supp. Decl. § 6, Ex. N, DC Document 69. The “Library” also includes the
4354 books being held by the Russian Federation at the RSL main library or at its storage facility in
Chimki, Russia, which were identified by Rabbi Levine in July 2000 and marked with a sticker stating
“Lubavitch collection” enumerated in Attachment II to this Order, which is Levine Decl. § 2, DC
Document 67. The “Library” further includes the 87 books at the RSL’s “rare books” department which
Rabbi Levine was able to identify in 1988, enumerated in Attachment III of this Order, which is Levine
Supp. Decl. § 7, Ex. O, DC Document 69. The “Library” also includes the 281 volumes of bound
manuscripts which are located in the RSL’s manuscript department’s Polyakov collection, as identified by
the card files of the RSL and by the photocopies made by the National Library of Israel. (Levine Supp.
Decl. § 8, Ex. P, DC Document 69.) The “Library” also includes the seven books provided to President
William J. Clinton and Vice President Al Gore.

The “Archive” includes the books, manuscripts, and other things that are referenced in the
certificate prepared by the Director of the RSMA, Vladimir N. Kouzelenkov, which describes the
contents of the “Archive” and states they can be located in Fond 706/k at the RSMA, as stated in
Attachment IV to this Order, which is Gerber Decl. § 6, Ex. E, DC Document 67. The “Archive” also

2
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3. Plaintiff shall report back to this Court within thirty (30) calendar days of the date of this
Order, and advise the Court on the progress of securing a return of the “Library” and the
“Archive,” including the condition of the Collection and the extent to which either the
“Library” or the “Archive” have been compromised, if at all.

4. The Parties shall each bear their own costs of litigation, but all fees and costs associated

with return of the “Library” and the “Archive” shall be born by Defendants alone.

SO ORDERED this _ Foth  day of ‘;W? ,2010.

ROYCEL. LAMBERTH
U.S. DISTRICT COURT

includes the books, manuscripts, and things which may be located in RSMA Fonds 707, 709, 717, 1325,
and 1326, as confirmed by a guide of Jewish holdings of the RSMA titled Dokumenty po istorii i kul'ture
Evreev v trofeinyklh kollekisiiakh Rossiiskogo gosudarstvennogo voennogoo arkhiva Putevoditel’ (Jewish
Documentary Sources Among the Trophy Collections of the Russia Militmy Archives: A Guide)/ed. V. N.
Kuzelenkov, M.S. Kupovetskii, and David E. Fishman (Moscow, 2005, RSMA, Project Judaica), which
states that the manuscripts and texts of the Sixth Rebbe can be found in RSMA Fonds 706k, 707k, and
1326k. (Levine Supp. Decl. ] 3, Ex. K, Document 69.)
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terms of the contract. Any remedy Inter-
venor may have lies with the plaintiff.
The motion for declaratory relief is denied.

IV. CONCLUSION

In the wake of a subprime mortgage
crisis characterized by predatory lending
and indiscriminate, obfuscated mortgage
trading, plaintiff was concerned about the
validity of Capital One’s claim to the Note
on her house. And though this Court
would not hesitate to permit a suit where
the ownership, location, or transference of
the Note was in question, here there is a
straight line from B.F. Saul to Chevy
Chase to Capital One. Capital One’s ac-
tions have been aboveboard from the out-
set; mere failure to record the assignment
of a Note is not sufficient to invalidate an
otherwise proper foreclosure, nor does the
HAMP provide plaintiff with a private
cause of action. Though the Court em-
pathizes with Intervenor’s unenviable posi-
tion, the clear terms of the contract and
near-equal balance of equities counsel
against granting declaratory relief. De-
fendants’ motions to dismiss are granted
and plaintiff’s claims dismissed, while In-
tervenor’s motion for declaratory relief is
denied.

A separate Order and Judgment consis-
tent with these findings shall issue this
date.

w
(o] E KEY NUMBER SYSTEM
7
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AGUDAS CHASIDEI CHABAD OF
UNITED STATES, Plaintiff,

V.

RUSSIAN FEDERATION,
et al., Defendants.

No. 05-cv-1548 (RCL).

United States District Court,
District of Columbia.

July 26, 2011.

Background: Jewish non-profit religious
corporation brought action under Foreign
Sovereign Immunities Act (FSIA) alleging
that Russian Federation and several Rus-
sian state agencies violated international
law by taking and continuing to hold col-
lections of Jewish religious books, manu-
scripts, and other documents. The District
Court, Royce C. Lamberth, Chief Judge,
729 F.Supp.2d 141, granted corporation
default judgment. Corporation then moved
for execution of its judgment, and to im-
pose sanctions on all defendants for failure
to returning collections.

Holdings: The District Court, Royce C.
Lamberth, Chief Judge, held that:

(1) Russian state agencies received ade-
quate notice of default judgment, as
required under FSIA;

(2) there was adequate passage of time
between judgment, service of judg-
ment, and present time, as required for
proper service under FSIA;

(3) defendants failed to comply with de-
fault judgment “to a reasonable cer-
tainty,” as required to warrant entry of
civil contempt sanctions; but

(4) entry of sanctions was premature, and
it was instead appropriate for defen-
dants to show cause why they should
not be held in civil contempt for failure
to comply with judgment.
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Motions granted in part and denied in
part.

1. International Law €=10.42

Provision of Foreign Sovereign Immu-
nities Act (FSIA), which only permits at-
tachment or execution of default judgment
after court has determined a reasonable
period of time has elapsed following entry
of judgment and giving of required notice,
imposes two basic requirements on a plain-
tiff seeking to enforce a judgment against
foreign state or its agencies and instru-
mentalities: (1) each defendant must re-
ceive notice that judgment has been en-
tered against it, and (2) each defendant
must be given adequate opportunity to
respond. 28 U.S.C.A. § 1610(c).

2. International Law ¢=10.42

The provision of mailing addresses by
former counsel for Russian Federation and
several Russian state agencies to court and
Jewish non-profit religious corporation did
not constitute “special arrangement” by
which corporation could effect proper ser-
vice under Foreign Sovereign Immunities
Act (FSIA) of actual notice to defendants
of default judgment in action in which it
sought return of collections of Jewish reli-
gious books, manuscripts, and other docu-
ments; defendants determined not to par-
ticipate in action at least a month before
their former counsel submitted addresses,
and subsequent admission was merely
counsel’s attempt to comply with local
rules, which required that attorney with-
drawing without his or her client’s consent
was required to submit such information to
the court. 28 U.S.C.A. § 1608(a, b).

3. International Law €=10.42
Treaties =8
Jewish non-profit religious corpora-
tion did not have method to serve default
judgment upon Russian State Library
(RSL) and Russian State Military Archive

(RSMA) “in accordance with an applicable
international convention on service of judi-
cial documents,” as required under notice
provisions of Foreign Sovereign Immuni-
ties Act (F'SIA); though Russia was mem-
ber of Hague Convention on the Service
Abroad of Judicial and Extrajudicial Docu-
ments in Civil or Commercial Matters, ap-
proximately seven years prior to entry of
judgment, it unilaterally suspended all ju-
dicial cooperation with the United States
in civil and commercial matters. 28
U.S.C.A. § 1608(a, b).

4. International Law €=10.42

Jewish non-profit religious corpora-
tion’s failure to submit signed receipts of
service, its choice to send the mailing itself
rather than through clerk of court, and its
decision to send mailings to individual Rus-
sian entities rather than head of ministry
of foreign affairs precluded effective ser-
vice, as required under Foreign Sovereign
Immunities Act (FSIA), of its default judg-
ment against Russian Federation and sev-
eral Russian state agencies in action in
which it sought return of collections of
Jewish religious books, manuscripts, and
other documents. 28 U.S.C.A. § 1608(a).

5. International Law €=10.42

Russian State Library (RSL) and
Russian State Military Archive (RSMA)
received adequate notice of default judg-
ment, through State Department and its
diplomatic channels, entered in favor of
Jewish non-profit religious corporation,
and thus, received proper service in accor-
dance with Foreign Sovereign Immunities
Act (FSIA) in action against Russian Fed-
eration, RSL, RSMA and related entities
in which corporation sought return of col-
lections of Jewish religious books, manu-
scripts, and other documents; State De-
partment informed court that service
through diplomatic channels had been
completed, and actions by Russian defen-
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dants, in returning all documents served
by mail on every defendant to United
States Embassy in Moscow and later sub-
mitting a letter, after diplomatic service,
indicating none of defendants would accept
service, demonstrated defendants were
well-aware of import of papers served
upon them. 28 U.S.C.A. § 1608(a)(4).

6. International Law ¢=10.42

There was adequate passage of time
between final judgment, subsequent ser-
vice of default judgment upon Russian
State Library (RSL) and Russian State
Military Archive (RSMA) and present, as
required for proper service of judgment
under Foreign Sovereign Immunities Act
(FSTA) in action brought by Jewish non-
profit religious corporation against Rus-
sian Federation, RSL, RSMA and related
entities in which it sought return of collec-
tions of Jewish religious books, manu-
scripts, and other documents; almost a
year had passed since entry of default
judgment, and almost eight months had
passed since notice of judgment was pro-
vided by diplomatic note, defendants had
informed Ministry of Justice of Russian
Federation of default judgment, and that
agency, which was not otherwise a party to
action, transmitted a letter to court stating
it returned documents to court “without
judicial review,” which meant it had suffi-
cient time to evaluate and consider re-
sponses to court’s entry of default judg-
ment. 28 U.S.C.A. § 1610(c).

7. Contempt =33
International Law €=10.42
Federal courts enjoy inherent con-
tempt power, including in the context of

the Foreign Sovereign Immunities Act
(FSIA). 28 U.S.C.A. §§ 1330, 1602 et seq.

8. Contempt =70, 74
Under District of Columbia law, civil

contempt, unlike the punitive remedy of
criminal contempt, is designed to coerce
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compliance with a court order or to com-
pensate a complainant for losses sustained.

9. Contempt €=20, 60(3)

Under District of Columbia law, to
determine whether civil contempt is appro-
priate in particular case, court must evalu-
ate whether putative contemnor has violat-
ed an order that is clear and unambiguous,
and whether such a violation has been
proved by clear and convincing evidence.

10. Contempt €26, 60(3)

Jewish non-profit religious corpora-
tion proved Russian Federation and sever-
al Russian state agencies failed to comply
with default judgment, requiring them to
return collections of Jewish religious
books, manuseripts, and other documents,
“to a reasonable certainty,” as required to
warrant entry of civil contempt sanctions;
documents remained in defendants’ posses-
sion, they had taken no steps necessary
towards compliance with court order and
in fact had made it clear they had no
intention of complying with order, and
United States did not object to imposition
of sanctions or otherwise suggest that ne-
gotiations for return of documents had
made any progress Or were even ongoing.

11. Contempt =23, 55, 61(4)

While entry of sanctions upon Rus-
sian Federation and several Russian state
agencies for their failure to comply with
default judgment, requiring them to re-
turn collections of Jewish religious books,
manuscripts, and other documents to
Jewish non-profit religious corporation,
was premature, it was appropriate for de-
fendants to show cause why they should
not be held in civil contempt for failing
to comply with judgment; although defen-
dants had certainly received notice direct-
ing them to return documents to corpora-
tion, they had received no notice that
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failure to comply with order could subject
them to additional monetary penalties.

12. Contempt =55, 61(4)

In contemplating entry of sanctions,
the court must remain cognizant that fun-
damental requirement of civil contempt
proceedings is that accused party has no-
tice and opportunity to be heard.

13. Contempt €23

A contemnor cannot be expected to
purge civil contempt through reduction or
avoidance without having clear and unam-
biguous notice of proscribed conduct.

Alyza Doba Lewin, Nathan Lewin, Lew-
in and Lewin LLP, Washington, DC, Jona-
than E. Stern, Dreier Stein & Kahan,
LLP, Marshall B. Grossman, Alschuler
Grossman LLP, Santa Monica, CA Seth
M. Gerber, Bingham MecCutchen, LLP,
Los Angeles, CA, for Plaintiff.

MEMORANDUM OPINION

ROYCE C. LAMBERTH, Chief Judge.
I. INTRODUCTION

Plaintiff Agudas Chasidei Chabad of the
United States is a New York-based, non-
profit religious corporation holding a de-
fault judgment under the Foreign Sover-
eign Immunities Act (“FSIA”), 28 U.S.C.
§§ 1330, 1602 et seq., against the Russian
Federation, a foreign state, the Russian
Ministry of Culture and Mass Communica-
tion (the “Ministry”), the Russian State
Library (“RSL”), and the Russian State
Military Archive (“RSMA”). The default
judgment entitles plaintiff to a collection of
religious books and artifacts concerning
the cultural heritage of its forebearers.
These items fell into defendants’ hands in
the early 20th century, and Russia has, to
date, declined to return them. Further

complicating matters, upon learning of the
default judgment after withdrawing from
this litigation, Russia announced that it
will refuse to loan cultural artifacts and art
to institutions in the United States for fear
that plaintiff will attach such items in sat-
isfaction of the default judgment. Before
the Court are plaintiff's motions seeking
permission to pursue execution of its judg-
ment and imposition of sanctions on all
defendants for failure to return the collec-
tions. The Court will grant the former
and deny the latter at this time.

II. PROCEDURAL HISTORY

The full background underlying this ac-
tion is set forth in this Court’s prior opin-
ion in Agudas Chasidei Chabad v. Russian
Fed'n, 466 F.Supp.2d 6, 10-14 (D.D.C.
2006). In short, plaintiff is the incorporat-
ed entity and successor to a worldwide
organization of Jewish religious communi-
ties having origins in Eastern Europe and
Russia. Id. at 11. These groups were
part of the Chasidim movement and ad-
here to Chasidism, which teaches of the
presence of God in all things, even the
most mundane. Id. During the tumultu-
ous periods of World War I and World
War II, two sets of historical and religious
records were lost to the Chasidim move-
ment. In particular, the “Library,” which
includes books and manuscripts main-
tained by the leaders of the movement,
was taken by the Soviet Department of
Scientific Libraries following the Bolshevik
Revolution, while the “Archive,” which
consists of more than 25,000 pages of ma-
terials handwritten by the movement’s
leaders, was left in Poland in 1939 by the
leader of the movement when fleeing to
America and subsequently seized by the
Soviet Army from defeated German
troops. Id. at 12-13. Though remaining
in Soviet possession through much of the
20th century, in the early 1990s a series of
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rulings by Soviet tribunals determined
that the Library and Archive were not the
national property of the Soviet Union and
ordered that the collections be returned to
plaintiff. Id. at 13. Before the return
could be accomplished, however, the Soviet
Union was dissolved and the new Russian
Federation nullified the prior orders. Id.
As a result, both the Library and the
Archive remained in Russian possession.

Plaintiff turned to the U.S. courts in
2004, bringing suit against Russia and var-
ious state agencies in the Central District
of California. The action is brought under
the FSTA, which codifies principles of sov-
ereign immunity by barring the assertion
of jurisdiction over foreign states by any
state or federal court in the United States.
28 U.S.C. § 1604. At the same time, the
Act enumerates several specific exceptions
to general principles of sovereign immuni-
ty, one of which is applicable here: “A
foreign state shall not be immune ... in
any case in which rights in property taken
in violation of international law are in is-
sue.” Id. § 1605(a)(3). Plaintiff’s action
was transferred to this Court in 2005, and
shortly thereafter the Court granted in
part and denied in part defendants’ motion
to dismiss on both jurisdiction and forum
non conveniens grounds. Agudas Chasi-
dei Chabad, 466 F.Supp.2d at 31.! Follow-
ing nearly four years of active litigation
between the parties, all defendants with-
drew from this matter, explaining that
“[t]he Russian Federation views any con-
tinued defense before this Court and, in-
deed, any participation in this litigation as
fundamentally incompatible with its rights
as a sovereign nation.” Statement of De-
fendants with Respect to Further Partic-
ipation 2, Jun. 26, 2009 [71] (“Ds’ Stmt”).

1. In particular, the Court dismissed all claims
related to the Library and retained all claims
related to the Archive. On appeal, the D.C.
Circuit reversed this Court’s holdings with
respect to the Library and remanded the mat-
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A year later, the Court entered default
judgment after finding that “[p]laintiff has
met its burden of proving a prima facie
case against defendants and has estab-
lished its right to relief by evidence satis-
factory to the Court.” Agudas Chasidei
Chabad v. Russian Fedn, 729 F.Supp.2d
141, 148 (D.D.C.2010). The Court simulta-
neously ordered defendants “to surrender

. the complete collection of religious
books, manusecripts, documents and things
that comprise the ‘Library’ and the ‘Ar-
chive.”” Order & Judgment 2, July 30,
2010 [80].

Following entry of default judgment,
plaintiff sent by FedEx copies of the opin-
ion and final judgment, in both English
and Russian, to the address and contact
for each defendant that was provided by
defendants’ former counsel at the time
Russia and the Russian entities withdrew
from this case. Compare Certificate of
Service, Oct. 20, 2010 [84-1], with Ex. A to
Reply in Support of Motion to Withdraw,
Aug. 6, 2009 [75]. Two months later, the
Court received a letter from the U.S. De-
partment of State indicating that the Rus-
sian Ministry of Foreign Affairs had re-
turned these documents to the American
Embassy in Moscow. Dec. 8th Letter,
Dec. 10, 2010 [86]. In the intervening
period, plaintiff had also sent copies and
translations of these papers to the State
Department for service through diplomatic
channels. Notice of Service, Nov. 24, 2010
[85]. Not long thereafter, the Court re-
ceived another letter indicating that ser-
vice of these documents had been effected
through diplomatic channels in late 2010.
Affidavit of Service, Jan. 11, 2011 [87]. In
January, the Court received yet another

ter to proceed with claims related to both the
Library and Archive. Agudas Chasidei Cha-
bad v. Russian Fed'n, 528 F.3d 934, 955
(D.C.Cir.2008).
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letter—this time from the Russian Minis-
try of Justice. Jan. 16th Letter, Jan. 21,
2011 [88]. A translation indicates that the
Jan. 16th Letter declares as follows:
The Ministry of Justice of the Russian
Federation hereby returns without judi-
cial review all court documents issued by
the Columbia District Court along with
the petition filed by the Chassidic Com-
munity of the United States, seeking
return of the Chassidic religious library.
The documents are being returned due
to nonexistence of an international trea-
ty between the United States and Rus-
sia which would regulate legal provisions
pertaining to civil, family and trade mat-
ters.

Certified Translation, Feb. 24, 2011 [90-1].
A few months after receipt of the Jan. 16th
Letter, plaintiff filed motions requesting a
determination that notice of the default
judgment has been provided to defen-
dants—allowing plaintiff to pursue execu-
tion of the default judgment—and seeking
imposition of sanctions against defendants.
Motion to Enforce Judgment and Permit
Attachment, Apr. 4, 2011 [91] (“Enforce-
ment Mtn.”); Motion for Sanctions, Apr. 4,
2011 [92] (“Sanctions Mtn.”).

Before the Court could address these
motions, two events relevant to their dis-
position occurred. First, Russia an-
nounced that it was suspending exchanges
of Russian art and cultural artifacts with
American institutions, such as museums
and universities, until resolution of this
case, and directed its State-run museums
to cancel scheduled loans to their Ameri-
can counterparts. Carol Vogel & Clifford
J. Levy, Dispute Derails Art Loans from
Russia, N.Y. Times, Feb. 2, 2011. Accord-
ing to one account, Russian officials are
seeking legal assurances from the United
States that any art and artifacts will be
immune from attachment by plaintiff or
others. Id. Second, in light of these devel-

opments, the United States appeared in
this action and asked the Court for addi-
tional time to review plaintiff's motions
before any ruling was issued. Notice of
Potential Participation, Apr. 15, 2011 [93].
In an attempt to remedy any concerns,
plaintiff sent a letter to the State Depart-
ment in May promising that it “will not
seek to enforce its default judgment by
attaching or executing against any art or
object of cultural significance loaned by
the Russian Federation to American muse-
ums that is covered” by federal statutes.
May 9th Letter, May 13, 2011 [94-1].
Plaintiff then submitted a copy of that
letter to the Court, and separately de-
clared that it “does not seek to disrupt in
any manner the non-profit exchange of art
and cultural objects between the Russian
and American people.” Statement of
Plaintiff, May 13, 2011 [94]. A few days
later, the United States requested another
thirty days to respond in light of plaintiff’s
letter and statement. Second Notice of
Potential Participation, May 16, 2011 [95].
Once again attempting to head-off any
governmental involvement, plaintiff sub-
mitted a stipulation in which it agreed not
to seek attachment of any objects from
Russia declared by the State Department
to be of “cultural significance” that were to
be part of an upcoming exhibit. Stipula-
tion Prohibiting Attachment of Certain
Cultural Objects, May 18, 2011 [96].

Notwithstanding plaintiff’s commendable
attempts to minimize any interference with
the exchange of art and cultural artifacts
between the United States and Russia, the
United States eventually submitted a
Statement of Interest, June 15, 2011 [97]
(“U.S. Stmt.”). That statement explains
that the United States government has an
interest in ensuring proper enforcement of
22 U.S.C. § 2459(a), which immunizes from
“any judicial process” art and other ob-
jects of “cultural significance” imported
into the United States from any foreign
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country under an agreement between “cul-
tural or educational institutions” in both
countries. U.S. Stmt. at 3. The United
States goes on to explain that, if issued,
plaintiff’'s “proposed order would fail to
alert other courts or enforcement authori-
ties to the potential immunities applicable
to Defendants’ property,” and thus could
risk undermining the effectiveness of
§ 2459(a). Id. at 5. In response, plaintiff
submitted a new proposed order that in-
cludes the following text:

(3) Plaintiff may enforce the judgment
against defendants ... through attach-
ment and execution of defendants’ prop-
erty which falls within the immunity ex-
ceptions under 28 U.S.C. §§ 1610(a)(3),
(b)(2) and is not protected by 22 U.S.C.
§ 2459. Any application by Plaintiff for
a Writ of Attachment ... shall identify
the specific property that is the subject
of application. . .. Pursuant to its agree-
ment, Plaintiff shall not enforce the de-
fault judgment in this action by seeking
to attach or execute against any art or
object of cultural significance which has
been granted protection under 22 U.S.C.
§ 2459.

Proposed Order 1-2, June 21, 2011 [98-1].
With the entirety of this background in
mind, the Court now turns to the merits of
plaintiff’s motions.

III. ANALYSIS

Plaintiff asserts, based on the above rec-
ord, that it has fulfilled its obligations to
give defendants notice of the default judg-
ment entered against them sufficient to
permit plaintiff to attempt to execute its
judgment as permitted under the FSIA,
and that the extensive delay caused by
defendants throughout their participation
and non-participation in these proceedings,
as well as their refusal to comply with the
Court’s order directing turnover of the
Library and Archive, warrants the imposi-
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tion of sanctions. The Court discusses

each issue in turn.

A. Plaintif’s Motion for a 1610(c)
Order

Having obtained a judgment against the
Russian entities, plaintiff now pursues the
enforcement of that judgment and return
of the Library and Archive. In its present
motion, plaintiff requests a court order
“finding that a reasonable period of time
has elapsed following entry of judgment

. and that the notice required ... has
been given to defendants.” Enforcement
Mtn. at 1. This request stems directly from
paragraph (c) of § 1610 of the FSIA,
which governs attachment of property and
execution of judgments. That provision
states:

No attachment or execution referred to

in subsections (a) and (b) of this section

shall be permitted until the court has
ordered such attachment and execution
after having determined that a reason-
able period of time has elapsed following
the entry of judgment and the giving of
any notice required under section
1608(e) of this chapter.

28 U.S.C. § 1610(c). In response to plain-
tiff’s motion, the United States expresses
unease “that a broad, unqualified attach-
ment order in this or any other proceeding
could be used in an attempt to seize im-
mune property, including cultural objects
protected by § 2459.” U.S. Stmt. at 4-5.
The Court first discusses whether plaintiff
has satisfied the requirements of
§ 1610(c), and then turns to the govern-
ment’s concern.

1. Plaintiff Has Complied
with Section 1610(¢)’s
Requirements

[1] Section 1610(c) of the FSIA im-
poses two basic requirements on a plain-
tiff seeking to enforce a judgment against
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a foreign state or its agencies and instru-
mentalities: first, each defendant must
receive notice that judgment has been
entered against it; and second, each de-
fendant must be given an adequate op-
portunity to respond. Murphy v. Islam-
ic Republic of Iran, No. 06 Civ. 596, 778
F.Supp.2d 70, 72-73, 2011 WL 1517985,
at *2, 2011 U.S. Dist. LEXIS 43363, at
*5-6 (D.D.C.2011). The record in this
case shows that plaintiff has served de-
fendants using two distinct methods, and
that several months have passed since
both entry of judgment and transmittal
of copies of that default judgment. For
the reasons set forth below, the Court
finds that plaintiff has satisfied the requi-
sites and a 1610(c) order should issue.

Before permitting enforcement of a
FSIA judgment, a court must ensure that
all foreign entities involved receive notice
of the exposure of their property and other
interests to attachment and execution.
Where, as here, that foreign state or agen-
cy is not participating or has withdrawn
from the ligation, the entry of a default
judgment will not, in and of itself, give
sufficient warning that the defendant’s in-
terests and assets are exposed. Accord-
ingly, § 1610(c) requires that “notice re-
quired under section 1608(e)” be given. 28
U.S.C. § 1610(c). Section 1608(e), in turn,
requires that “[a] copy of any such default
judgment shall be sent to the foreign state
or political subdivision in the manner pre-
scribed for service in this section.” Id.
§ 1608(e). Such service must be made on
each and every defendant. Murphy, 778
F.Supp.2d at 72-73, 2011 WL 1517985 at
*2, 2011 U.S. Dist. LEXIS at *6. Plaintiff
is therefore required to have served a copy
of the default judgment on Russia and
each of the Ministry, RSL and RSMA.

Section 1608 divides the methods for
serving foreign entities under FSIA into
two sections: procedures governing ser-

vice “upon a foreign state or political sub-
division” and procedures governing service
“upon an agency or instrumentality of a
foreign state.” 28 U.S.C. § 1608(a)-(b).
Service on a foreign state or political sub-
division is governed by § 1608(a), which
“prescribes four methods of service, in de-
scending order of preference. Plaintiffs
must attempt service by the first method
(or determine that it is unavailable) before
proceeding to the second method, and so
on.” Ben—Rafael v. Islamic Republic of
Iran, 540 F.Supp.2d 39, 52 (D.D.C.2008).
These methods are service (1) “in accor-
dance with any special arrangement ...
between the plaintiff and the foreign
state,” (2) “by delivery ... in accordance
with an applicable international conven-
tion,” (3) “by sending a copy of the sum-
mons and complaint and a notice of suit,
together with a translation of each into the
official language of the foreign state, by
any form of mail requiring a signed re-
ceipt,” and (4) “by sending two copies” to
the U.S. Department of State, which “shall
transmit one copy of the papers through
diplomatic channels to the foreign state
and shall send to the clerk of the court a
certified copy of the diplomatic note indi-
cating when the papers were transmitted.”
28 U.S.C. § 1608(a)(1)-(4). In § 1608(a),
Congress intended to “set[ ] forth the ex-
clusive procedures for service on a foreign
state.” Transaero v. La Fuerza Aerea
Boliwiana, 30 F.3d 148, 154 (D.C.Cir.1994).
Thus, plaintiff “must strictly comply with
the statutory service of process provisions”
when serving Russia and the Ministry.
Magness v. Russian Fedn, 247 F.3d 609,
616 (5th Cir.2001).

Service on RSL and RSMA is governed
by § 1608(b), see Agudas Chasidei Cha-
bad, 729 F.Supp.2d at 14647 (finding that
RSL and RSMA are “agencies or instru-
mentalities of the Russian Federation”),
which permits service (1) “in accordance
with any special arrangement”, (2) “by de-

64 / 89



268

livery ... either to an officer, a managing
or general agent, or to any other agency
authorized ... to receive service of pro-
cess in the United States [or] in accor-
dance with an applicable international con-
vention on service of judicial documents,”
(3) or, “if reasonably calculated to give
actual notice, by delivery ... as [either
(a) ] directed by an authority of the foreign
state[, or (b) ] any form of mailing requir-
ing a signed receipt, to be addressed and
dispatched by the clerk of the court[, or
(¢)] as directed by order of the court
consistent with the law of the place where
service is to be made.” 28 U.S.C.
§ 1608(b)(1)-(3). In § 1608(b), Congress
was “concerned with substance rather than
form.” Transaero, 30 F.3d at 154. Thus,
unlike service against a foreign state or
political subdivision, “section 1608(b) may
be satisfied by technically faulty service
that gives adequate notice.” Id. (concur-
ring with Third, Sixth, Ninth and Eleventh
Circuits). Incorporating these observa-
tions into a workable framework, the D.C.
Circuit has explained that “substantial
compliance with the provisions of service
upon an agency or instrumentality of a
foreign state—that is, service that gives
actual notice ... to the proper individuals
within the agency or instrumentality—is
sufficient to effectuate service under sec-
tion 1608(b).” Magness, 247 F.3d at 616.

[2,3] The first two options for service
against all defendants under either
§ 1608(a) or § 1608(b)—by special ar-
rangement or under an international
agreement—are unavailable to plaintiff in
this case. Plaintiff argues that the pro-
vision of mailing addresses for each indi-
vidual defendant -constitutes a “special
arrangement” between the parties. En-
forcement Mtn. at 1-2. But the record
is clear that defendants determined not
to participate in this litigation at least a
month before their former counsel sub-
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mitted these addresses, Ds’ Stmt. at 1,
and that this subsequent submission was
merely counsel’s attempt to comply with
local rules, which require that an attor-
ney withdrawing without his or her
client’s consent must submit such infor-
mation to the Court. Local Civ. R.
83.6(c). In these -circumstances, the
Court will not transform the provision of
addresses by counsel upon withdrawing
from representation after the parties no-
tified the Court of their intention to
longer participate into a “special arrange-
ment” between plaintiff and the Russian
defendants for the continued service of
legal papers. Cf G.E. Trans. S.P.A. v.
Republic of Alb., 693 F.Supp.2d 132, 137
(D.D.C.2010) (finding existence of special
arrangement only in contract between

parties). Nor can plaintiff have served
defendants through any international
agreement. Though Russia is a member

of the Hague Convention on the Service
Abroad of Judicial and Extrajudicial Doc-
uments in Civil or Commercial Matters,
Nov. 15, 1965, art. 3, 20 U.S.T. 361, 658
U.N.T.S. 163, Status Table, April 8, 2011,
available at http://www.hech.net/index_en.
php?act=conventions.status&eid=17, in
2003 Russia “unilaterally suspended all
judicial cooperation with the United
States in civil and commercial matters.”
U.S. Dep’t of State, Russia Judicial As-
sistance, http:/travel.state.gov/law/judicial/
judicial 3831.html (last visited July 20,
2011). As a result of Russia’s unilateral
action, no method to deliver the default
judgment to defendants “in accordance
with an applicable international conven-
tion on service of judicial documents” ex-
ists. 28 U.S.C. § 1608(a)(2).

[4,5] Moving on to the remaining op-
tions for service on Russia and the Minis-
try under § 1608(a), plaintiff’s attempted
mailing also fails to meet the standard for
service “by any form of mailing requiring a
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signed receipt, to be addressed and dis-
patched by the clerk of the court to the
head of the ministry of foreign affairs of
the foreign state concerned.” 28 U.S.C.
§ 1608(a)(3). In light of the necessity of
strict adherence to the form of service,
supra, plaintiff’s (1) failure to submit
signed receipts of service, (2) choice to
send the mailing itself rather than through
the clerk of the court, and (3) decision to
send the packages to individual Russian
entities rather than the “head of the minis-
try of foreign affairs,” are all fatal. See
Nikbin v. Islamic Republic of Iran, 471
F.Supp.2d 53, 68 (D.D.C.2007) (rejecting
adequacy of service against foreign state
under § 1608(a)(3) where package was
mailed by plaintiff rather than court clerk
and where shipping company did not re-
turn signed receipt). That said, plaintiff’s
decision to turn to the State Department
for service upon Russia and the Ministry
through diplomatic channels, as contem-
plated in § 1608(a)(4), was a wise one—in
early January, the State Department in-
formed the Court that service through this
method had been completed. In light of
this evidence, the Court finds that defen-
dants Russia and the Ministry have been
properly served with the default judgment
as required by § 1608(a).

With respect to RSL and RSMA,
§ 1608(b) does not specify additional meth-
ods for service, but instead permits service
by delivery either “as directed by an au-
thority of the foreign state,” “by any form
of mailing requiring a signed receipt [and]
dispatched by the clerk of the court,” or
“as directed by order ... consistent with
the law of the place where service is to be
made.” 28 U.S.C. § 1608(b)(3). In this
instance, plaintiff’'s two methods of serving
RSL and RSMA do not fall cleanly within
any of these subcategories. The Court,
however, remains mindful that the “sub-
stantial compliance” test applicable to
§ 1608(b) service “is devoted to common

sense realism: a party can give ‘technically
faulty’ service under section 1608(b), as
long as the intended party for service in
fact received actual notice of the lawsuit.
The test rejects formalism.” In re En-
glish High Court Proceedings, No. 06 Civ.
2935, 2006 WL 4515304, at *3, 2006 U.S.
Dist. LEXIS 96140, at *9 (E.D.La. Nov. 2,
2006). Here, there can be no dispute that
both methods relied upon by plaintiff were
calculated to provide notice to RSL and
RSMA. And more importantly, the subse-
quent actions by the Russian defendants—
which include returning all documents
served by mail on every defendant to the
U.S. Embassy in Moscow and later sub-
mitting a letter, after diplomatic service,
indicating that none of the defendants
would accept service—demonstrate that
those entities are well-aware of the import
of the papers served upon them. Thus,
based on the record before it, the Court
holds that plaintiff has provided adequate
notice of the default judgment to both
RSL and RSMA. See Doe v. State of
Israel, 400 F.Supp.2d 86, 102 (D.D.C.2005)
(“[The] requirements of § 1608(b) are less
stringent than those of § 1608(a), and can
be satisfied by ‘technically faulty service’
as long as the defendants receive adequate
notice of the suit and are not prejudiced.”)
(citing Transaero, 30 F.3d at 154).

[6] Having concluded that all defen-
dants were served consistent with the
strictures of § 1608(e), the Court now
turns to whether sufficient time has
passed between final judgment, subse-
quent service of the default judgment, and
the present—as required by § 1610(c)—
and concludes that there has in fact been
an adequate passage of time. As an initial
matter, default judgment was entered al-
most a year ago, and notice of that judg-
ment was provided by diplomatic note
nearly eight months ago. The Court finds
no basis in the FSIA to suggest that any
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longer period is needed, particularly in
comparison to the period of time—60 days,
28 U.S.C. § 1608(d)—that a foreign sover-
eign is given to respond to service of a
complaint and summons. Additionally, a
period of a few months—a shorter period
than in this case—has been repeatedly
found sufficient under the Act. See Ned
Chartering & Trading, Inc. v. Republic of
Pak., 130 F.Supp.2d 64, 67 (D.D.C.2001)
(collecting cases to conclude “that other
courts have found periods such as two or
three months sufficient to satisfy section
1610(c)’s requirements” and separately de-
termining that six weeks was acceptable).
Finally, in the eight months since Russia,
the Ministry, RSL and RSMA were pro-
vided notice, defendants have informed the
Ministry of Justice of the Russian Federa-
tion of the default judgment, and that Rus-
sian agency—which is not otherwise a par-
ty to these proceedings—has transmitted a
letter to the Court stating it that it “here-
by returns without judicial review all court
documents issued by the Columbia District
Court along with the petition filed by the
Chassidic Community of the United
States, seeking return of the Chassidic
religious library.” Certified Translation.
If defendants had sufficient time to under-
take these acts, they certainly had suffi-
cient time to evaluate and consider re-
sponses to the Court’s entry of default
judgment. See Ned Chartering, 130
F.Supp.2d at 67 (explaining that “a court’s
determination of ‘reasonable time’ should
be informed by an examination of” several
factors, including “evidence that the for-
eign state is attempting to evade payment
of the judgment”). The Court therefore
finds that an order announcing that plain-
tiff has satisfied requirements under
§ 1610(c) should issue.

2. The Effects of a 1610(¢) Order

Turning to the United States’ concern
with plaintiff’s proposed 1610(c) order, any
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such objection turns on the continuing ef-
fectiveness of the federal Mutual Edu-
cational and Cultural Exchange Program,
which declares, in relevant part:
Whenever any work of art or other ob-
ject of cultural significance is imported
into the United States from any foreign
country, pursuant to an agreement en-
tered into between the foreign owner or
custodian thereof and the United States
or one or more cultural or educational
institutions within the United States
providing for the temporary exhibition
or display thereof within the United
States at any cultural exhibition, assem-
bly, activity or festival ... no court of
the United States, any State, the Dis-
trict of Columbia, or any territory or
possession of the United States may is-
sue or enforce any judicial process ...
for the purpose or having the effect of
depriving such institution ... of custody
or control of such object.

22 U.S.C. § 2459(a). This provision “ful-
fills an important role in fostering the
exchange of art and cultural works be-
tween this country and other nations.”
Malewicz v. Amsterdam, 362 F.Supp.2d
298, 310 (D.D.C.2005). According to the
United States, the “proposed order would
fail to alert other courts or enforcement
authorities to the potential immunities ap-
plicable to Defendants’ property” and risks
undermining the effectiveness of § 2459.
U.S. Stmt. at 4-5.

The Court concludes that the govern-
ment’s concerns are based on a misconcep-
tion about the scope of a 1610(c) order and
are therefore unfounded. A 1610(c) order,
in the context of this case, does not author-
ize the attachment or execution of particu-
lar property—or any property at all. The
proposed order is clear on this point, ask-
ing the Court to rule only that (1) a “rea-
sonable period of time has elapsed follow-
ing entry of judgment,” (2) plaintiff “has
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given the proper notice to defendants that
is required under 28 U.S.C. § 1608(e),”
and (3) plaintiff “may enforce the judg-
ment against defendants.” Proposed Or-
der, Apr. 4, 2011 [91-1]. Thus, to the
extent the United States is concerned that
such an order might authorize the attach-
ment of property potentially immune un-
der other statutes—such as art and cultur-
al artifacts, 22 U.S.C. § 2459—that worry
is unfounded. Any court, whether this or
another, would be required to evaluate a
proposed attachment of specific property
in this case by reviewing the jurisdictional
provisions of § 1610(a)-(b), as well as any
other immunities that might apply. See,
e.g, Magness v. Russian Fedn, 84
F.Supp.2d 1357, 1360 (S.D.Ala.2000) (deny-
ing attachment of objects included in ex-
hibit related to Russian Tsars under
§ 2459 without discussion of § 1610(c)).2

The purpose of the order sought by
plaintiff is a practical one. Section 1610(c)
is designed to ensure that a foreign power
is always given an opportunity to evaluate
and respond to any court judgment en-
tered against it which could subject its
property and interests in the United
States to attachment or execution. As the
legislative history of the FSIA makes
clear, Congress was very concerned that
the normal procedures for attachment and
execution of judgments—which often lack
formal legal process—might fail to give
foreign defendants adequate notice.
H.R.Rep. No. 94-1487, at 30 (1976), 1976
U.S.C.C.A.N. 6604, 6612. Section 1610(c)
was therefore written into the statute as a
way to ensure, through judicial review,

2. The United States also notes that “‘the pro-
posed order ... does not specify any particu-
lar property that would be subject to attach-
ment and execution,” asserting that a “‘writ of
attachment or execution against a foreign sov-
ereign ... should identify specific property to
which it relates.” U.S. Stmt. at 5 n. 3 (citing
Rubin v. Islamic Republic of Iran, 637 F.3d

that property and interests of foreign enti-
ties are not only not immune—which is
accomplished by review of a proposed
writ’s consistency with §§ 1610(a)-(b)—but
also that each foreign power has a fair and
adequate opportunity to appear and con-
test any attachment or execution—which is
accomplished by § 1610(c)’s notice require-
ment. The purpose of obtaining an order
finding compliance with § 1610(c), then, is
to permit a F'STA plaintiff to establish that
one of the prerequisites is satisfied so that
the plaintiff may pursue specific attach-
ments without worry over any lingering
§ 1610(c) requirements. In light of the
severe hurdles to enforcement of judg-
ments that often face FSIA plaintiffs, a
1610(c) order makes practical sense. But
such orders say nothing about the remain-
ing jurisdictional immunities that must be
overcome before an order granting the
attachment or execution of particular prop-
erty may issue. See Rubin v. Islamic
Republic of Iran, 637 F.3d 783, 800 (Tth
Cir.2011) (“[Elven when the foreign state
fails to appear in the execution proceeding,
the court must determine that the proper-
ty sought to be attached is excepted from
immunity under § 1610(a) or (b) before it
can order attachment or execution.”).

Though the Court ultimately concludes
that entry of a 1610(c) order creates no
risk to Russian art or artifacts on loan to
American institutions that otherwise would
not exist, plaintiff, in light of the United
States’ concerns, has made several conces-
sions in an attempt to resolve imagined
problems. Included among these conces-
sions is a new proposed order that adds a

783, 796 (7th Cir.2011)). This argument
misses the mark. The order sought by plain-
tiff is not a writ of attachment or execution;
nor does the order authorize the attachment
of, or execution upon, any property—either
generally or with respect to specific interests.
The order merely—and only—finds that the
requirements of § 1610(c) have been satisfied.
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specific exemption for property covered by
22 U.S.C. § 2459. While superfluous, the
Court sees no prejudice in the inclusion of
such text in a 1610(c) order, given the
plaintiffs’ consent, and will therefore incor-
porate similar language into the order ac-
companying today’s opinion.

B. Plaintiff’s Request for Sanctions

In its second motion, plaintiff asks the
Court to sanction the Russian defendants
for two basic reasons: first, defendants
have failed to return the Library and Ar-
chive to plaintiff in accordance with the
Court’s order accompanying the default
judgment, Sanctions Mtn. at 11-13; and
second, defendants are also “actively mak-
ing the return” of the Library and Archive
“more difficult,” in contravention of this
Court’s prior order barring any party from
any action that would cause unreasonable
delay to these proceedings. Id. at 12-14.
Plaintiff points the Court to sanctions is-
sued in other cases—ranging from $25,000
to $500,000 per-day—and requests that the
Court enter similar levies against defen-
dants in this case. Id. at 15-16.

[7-9]1 Federal courts enjoy inherent
contempt power, FG Hemisphere Assocs.,
LLC v. Dem. Rep. of Congo, 637 F.3d 373,
377 (D.C.Cir.2011), and the D.C. Circuit
recently reaffirmed that this inherent pow-

3. Though the Court finds that nothing in
plaintiff’s proposed 1610(c) order puts any
Russian art or artifacts in any greater peril
from attachment than would otherwise exist,
as such an order does not eliminate the im-
munity provided by 22 U.S.C. § 2459, supra,
the Court is unwilling to conclude that Rus-
sia’s concerns about the safety of its own
cultural objects is entirely unfounded, given
prior—albeit unsuccessful—attempts to attach
such objects in at least one other case in
satisfaction of a FSIA judgment. See, e.g.,
Magness, 84 F.Supp.2d at 1359-60. While
the Court is eager to provide whatever assur-
ances to Moscow are necessary to encourage
full future exchanges of art and artifacts be-
tween the United States and Russia, as an
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er to sanction persists in the FSIA con-
text. See id. at 378 (“[TThere is not a
smidgen of indication in the text of the
FSIA that Congress intended to limit a
federal court’s inherent contempt power.”).
“Civil contempt, unlike the punitive reme-
dy of criminal contempt, is designed to
coerce compliance with a court order or to
compensate a complainant for losses sus-
tained.” SEC v. Bilzerian, 613 F.Supp.2d
66, 70 (D.D.C.2009). To determine wheth-
er civil contempt is appropriate in a partic-
ular case, the Court must evaluate whether
“the putative contemnor has violated an
order that is clear and unambiguous,” and
whether such a violation has been “proved
by clear and convincing evidence.” Bro-
derick v. Donaldson, 437 F.3d 1226, 1234
(D.C.Cir.2006).

[10] Without reaching a conclusion
concerning defendants’ effect on the pace
with which this matter is resolved,® the
record is clear that defendants have not—
to date—complied with the Court’s order
directing them to return the Library and
Archive to plaintiff. That order unequivo-
cally instructs defendants to “surrender to
the United States Embassy in Moscow or
to the duly appointed representatives of
Plaintiff ... the ‘Library’ and the ‘Ar-
chive,” and to “assist and authorize the

Article III tribunal the Court is not imbued
with the authority to pre-judge any potential
attachment that might occur. Nw. Airlines,
Inc. v. FAA, 795 F.2d 195, 205 (D.C.Cir.1986).
What the Court can do at this time, however,
is frankly acknowledge that absolutely noth-
ing in today’s opinion or accompanying order
calls into question the immunity granted to
cultural objects by § 2459, and thus—to the
extent Russia has been previously satisfied
with the protection of its art and artifacts
provided by that provision of federal law—no
events in this case should give the Russian
Federation any additional pause when decid-
ing whether to share cultural objects with
U.S. institutions under that provision.
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transfer of the ‘Library’ and the ‘Ar-
chive.”” Order & Judgment at 2. It is
clear that the Library and Archive remain
in Russian possession, and the record pro-
vides no hint that defendants have taken
any steps necessary towards compliance
with the Court’s order. Indeed, defen-
dants’ prior statement that they view “any
continued defense before this Court and,
indeed, any participation in this litigation
as fundamentally incompatible with [their]
rights as a sovereign state,” Ds’ Stmt. at 2,
along with their letter—sent after receipt
of the default judgment—returning docu-
ments “without judicial review,” Certified
Translation, make clear that they have no
intention of complying with the Court’s
prior order. Moreover, the United States
does not, at least in its latest statements,
object to the imposition of sanctions or
otherwise suggest that negotiations for the
return of the Library and Archive have
made any progress, or are even ongoing.
See generally U.S. Stmt. at 6-7. Based on
available evidence, the Court finds that
plaintiff has demonstrated defendants’
non-compliance “to a reasonable certain-
ty,” as required to warrant the entry of
civil contempt sanctions. Bilzerian, 613
F.Supp.2d at 70.

[11-13] In contemplating the entry of
sanctions, however, the Court must remain
cognizant that a fundamental requirement
of civil contempt proceedings “is that the
accused party has notice and an opportuni-
ty to be heard.” SEC wv. Bilzerian, 729
F.Supp.2d 1, 7 (D.D.C.2010) (citing Int’l
Union, United Mine Workers of Am. wv.
Bagwell, 512 U.S. 821, 826, 114 S.Ct. 2552,
129 L.Ed.2d 642 (1994)). As the D.C. Cir-
cuit has cautioned, “a contemnor cannot be
expected to purge civil contempt through
reduction or avoidance ... without having
clear and unambiguous notice of the pro-
scribed conduct.” Salazar v. Dist. of Co-
lumbia, 602 F.3d 431, 442 (D.C.Cir.2010).

Though defendants have certainly received
notice directing them to return the Li-
brary and Archive to plaintiff, supra, they
have received no notice that failure to com-
ply with that order may subject them to
additional monetary penalties. Entry of a
civil contempt order at this time is there-
fore premature, see Majhor v. Kempt-
horne, 518 F.Supp.2d 221, 257 n. 18
(D.D.C.2007) (denying motion for sanctions
absent prior opportunity to respond or cor-
rect conduct); but in light of the evidence
in the record concerning defendants’ non-
compliance, the Court will direct defen-
dants to show cause why they should not
be held in civil contempt. Intl Painters &
Allied Trades Indus. Pension Fund v.
ZAK Architectural Metal & Glass LLC,
736 F.Supp.2d 35, 40 (D.D.C.2010).

The determination that a show cause
order should issue prompts the question of
how such an order will give defendants
sufficient notice. Because defendants are
not active participants in this litigation, the
Court is not comforted that the mere entry
of an order on the docket will alert them of
exposure to potentially significant mone-
tary sanctions. And these concerns are
only heightened given the involvement of
foreign powers and the “coercive” nature
of civil contempt. Ashford v. E. Coast
Express Eviction, 774 F.Supp.2d 329, 331
(D.D.C.2011). At the same time, nothing
in the FSIA requires special service to
foreign defendants of any documents other
than the initial papers and any default
judgment, see generally 28 U.S.C. § 1608,
and thus nothing warrants placing upon
plaintiff the often-costly burden of achiev-
ing full compliance with 28 U.S.C. § 1608.
See Murphy, 778 F.Supp.2d at 72-74, 2011
WL 1517985 at *2-3, 2011 U.S. Dist. LEX-
IS 43363 at *6-7 (describing significant
costs of diplomatic service). To resolve
these competing concerns, the Court will
direct plaintiff to serve a copies of its
motion for sanctions and today’s order to
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show cause on defendants via mail using
the addresses defendants’ former counsel
provided, and will give defendants the
same 60 days they are generally entitled in
responding to service of papers initiating
suit under the FSIA. 28 U.S.C. § 1608(d).
Because defendants’ earlier copies of the
default judgment were received via mail to
these same addresses (and later returned),
supra, the Court is satisfied that such
service will provide sufficient notice.

IV. CONCLUSION

The Court is sympathetic to plaintiff,
aware of the long road it has traveled and
all-too familiar with the difficult trail that
lies ahead in attempting to enforce a FSIA
judgment. See FG Hemisphere, 637 F.3d
at 377 (noting that often “a plaintiff must
rely on the government’s diplomatic ef-
forts, or a foreign sovereign’s generosity,
to satisfy a [FSIA] judgment”). At the
same time, defendants’ ongoing failure to
comply with the Court’s order to turn over
the Library and Archive cannot eliminate
the requirement that they be given notice
and an opportunity to respond before en-
try of civil contempt. And with respect to
any art or artifacts belonging to Russia
and currently in the United States, the
Court reaffirms what should have been
obvious beforehand: absolutely nothing in
today’s order has the effect of removing or
altering any protection for cultural objects
subject to immunity under 22 TU.S.C.
§ 2459. The Court hopes that today’s
opinion will help facilitate a return to busi-
ness as usual in the sharing of artifacts
and history between nations that is crucial
to the promotion of cross-cultural under-
standing in a global world, that the ability
to attach and execute property not other-
wise subject to immunity under FSTA or
any other federal statute may aid plaintiff
in its pursuit of the return of the lost
Library and Archive containing the cultur-
al heritage and history of the Chasidim
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movement, and that the show cause order
may prompt Russia to rethink its decision
to retain items of immense historical and
religious significance, seized during times
of great crisis and in violation of interna-
tional law, in warehouses rather than re-
turn them to their rightful owners.

Separate Orders consistent with these
findings shall issue this date.

w
O E KEY NUMBER SYSTEM
T

Ellen Elisabeth SMITH, Plaintiff,
v.

DEPARTMENT OF LABOR,
et al., Defendants.

Civil Action No. 10-1253 (JEB).

United States District Court,
District of Columbia.

July 26, 2011.

Background: Requester brought Free-
dom of Information Act (FOIA) action
against the Department of Labor (DOL)
seeking documents related to a mining di-
saster. The parties filed cross-motions for
summary judgment.

Holdings: The District Court, James E.
Boasberg, J., held that:

(1) DOL’s Vaughn index was adequate;

(2) redacted portions of report relating to
citation related to the mining disaster
were exempt from disclosure; and

(3) job performance appraisals of agency
employees were exempt from disclo-
sure.

Department of Labor’s (DOL) motion
granted.
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ployment contract came due. See id. On
this theory of anticipatory repudiation of
the contract, plaintiff argues, the statute of
limitations began to run on August 16,
2009, and his original complaint was timely
filed. Similarly, plaintiff argues that the
date of the last event constituting a viola-
tion of FMLA was August 16, 2009, the
effective date of the non-renewal of plain-
tiff’s teaching position. Id., Ex. A at 5.

[1,2] The statute of limitations in “an
action for breach of a contract ... runs
from the time of the breach.” Bembery v.
District of Columbia, 758 A.2d 518, 519
(D.C.2000). Accepting the allegations of
plaintiff’s amended complaint as true for
purposes of this motion to dismiss, see Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 555,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007), it
is apparent that plaintiff knew as early as
the March 19, 2009 telephone call with Dr.
Rashid, and certainly no later than his
receipt of Gallaudet’s formal notification on
March 25, 2009, that his contract would not
be renewed for the following year and that
his request for a promotion had been de-
nied. See LoPiccolo v. American Univ.,
840 F.Supp.2d 71, 77 (D.D.C.2012) (finding
that three-year statute of limitations on
breach of contract claim began to run
when student was notified that athletic
scholarship would not be renewed for the
following academic year, although aid was
to be continued through the end of current
semester); Allison v. Howard Univ., 209
F.Supp.2d 55, 60 (D.D.C.2002) (finding
that statute of limitations began to run
when law school dean notified plaintiff by
certified mail of his expulsion); see also
Leftwich ~ v. Galloudet  Univ., 878
F.Supp.2d 81, 95-96 (D.D.C.2012). Here,
plaintiff’s claims accrued no later than
March 25, 2009, such that the filing of his
complaint on April 24, 2012, is untimely
because it was more than three years la-
ter.
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III. CONCLUSION

The Court concludes that plaintiff’s
claims are barred by the statute of limita-
tions. Accordingly, defendant’s motion to
dismiss will be granted. An Order accom-
panies this Memorandum Opinion.

O & KEY NUMBER SYSTEM
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Agudas Chasidei CHABAD of
United States, Plaintiff,

V.

RUSSIAN FEDERATION,
et al., Defendants.

Civil No. 05-1548 (RCL).

United States District Court,
District of Columbia.

Jan. 16, 2013.

Background: Jewish non-profit religious
corporation brought action under Foreign
Sovereign Immunities Act (FSIA) alleging
that Russian Federation and several Rus-
sian state agencies violated international
law by taking and continuing to hold col-
lections of Jewish religious books, manu-
seripts, and other documents. The District
Court, Royce C. Lamberth, Chief Judge,
729 F.Supp.2d 141, granted corporation
default judgment, and then, 798 F.Supp.2d
260, ordered defendants to show cause
why they should not be held in civil con-
tempt for failure to comply with judgment.
Corporation then moved for civil contempt
sanctions.

Holdings: The District Court, Royce C.
Lamberth, Chief Judge, held that:

(1) it possessed authority to issue con-
tempt sanctions, and
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(2) civil contempt sanctions were appropri-
ate.

Motion granted.

1. Contempt &30

Federal courts enjoy inherent con-
tempt power.

2. Contempt =4, 70

Civil contempt is designed to coerce
compliance with a court order.

3. Contempt €20, 60(3)

To determine whether civil contempt
is appropriate, the court must evaluate
whether the putative contemnor has violat-
ed an order that is clear and unambiguous,
and whether such a violation has been
proved by clear and convincing evidence.

4. Contempt =33

District Court possessed authority,
under both its inherent powers and For-
eign Sovereign Immunities Act (F'STA), to
issue contempt sanctions against Russian
Federation and several Russian state
agencies due to its failure to comply with
default judgment requiring them to return
to Jewish non-profit religious corporation
collections of Jewish religious books,
manuscripts, and other documents, “to a
reasonable certainty”; there was no indica-
tion in text or legislative history of FSIA
that Congress intended to limit court’s in-
herent contempt power. 28 U.S.C.A.
§ 1610(a).

5. Contempt €26

Civil contempt sanctions were appro-
priate against Russian Federation and sev-
eral Russian state agencies due to their
failure to comply with default judgment
requiring them to return to Jewish non-
profit religious corporation collections of
Jewish religious books, manusecripts, and
other documents, “to a reasonable certain-
ty”; defendants’ non-compliance with judg-

ment had been demonstrated to reasonable
certainty, sanctions were likely to coerce
compliance with judgment, sanctions would
not likely damage federal government’s ef-
forts to resolve dispute as such efforts had
been resisted by Russian Federation for at
least two decades, and sanctions would not
risk damage to significant foreign policy
interests.

6. International Law €=10.30

Although courts often give consider-
ation to the government’s assertion that a
legal action involves sensitive diplomatic
considerations, courts only defer to these
views if reasonably and specifically ex-
plained.

Alyza Doba Lewin, Nathan Lewin, Lew-
in and Lewin LLP, Washington, DC, Jona-
than E. Stern, Dreier Stein & Kahan,
LLP, Marshall B. Grossman, Alschuler
Grossman LLP, Santa Monica, CA, Seth
M. Gerber, Bingham McCutchen, LLP,
Los Angeles, CA, for Plaintiff.

MEMORANDUM OPINION

ROYCE C. LAMBERTH, Chief Judge.

Plaintiff Agudas Chasidei Chabad of the
United States (“Chabad”) has moved for
civil contempt sanctions against defendants
the Russian Federation (“Russia”), the
Russian Ministry of Culture and Mass
Communication (the “Ministry”), the Rus-
sian State Library (“RSL”), and the Rus-
sian State Military Archive (“RSMA”)
based on their failure to comply with this
Court’s July 30, 2010 Order, ECF No. 80.
See Pl’s Mot., Apr. 4, 2011, ECF No. 92.
After considering plaintiff’s motion, the
United States” Statement of Interest
(“U.S. Statement”), ECF No. 111, plain-
tiff’s response, ECF No. 112, applicable
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law, and for reasons given below, the
Court will GRANT the motion and will
hold defendants in contempt of Court.
The Court will enter civil contempt sanc-
tions against defendants in the amount of
$50,000 per day until defendants comply
with this Court’s Order.

I. BACKGROUND'!

Chabad brought this action in 2004 seek-
ing return of religious books, artifacts and
other materials concerning the -cultural
heritage of its forebearers, which fell into
defendants’ hands in the early 20th centu-
ry. See Agudas Chasidel Chabad of U.S.
v. Russian Fedn (Chabad III)) 798
F.Supp.2d 260, 263 (D.D.C.2011). In 2009,
after losing on jurisdictional arguments,
defendants’ lawyers informed the Court
that they would no longer be participating
in the case as they believed the Court
lacked “authority to adjudicate rights in
property that in most cases always has
been located in the Russian Federa-
tion....” Statement of Defs.,, June 26,
2009, ECF No. 71. A year later, this
Court entered a default judgment in favor
of Chabad, see Agudas Chasider Chabad of
US. v. Russtan Fedn (Chabad II,) 729
F.Supp.2d 141 (D.D.C.2010), and ordered
defendants to “surrender to the United
States Embassy in Moscow or to the duly
appointed representatives of ... Chabad
... the complete collection.” See Order,
July 30, 2010, ECF No. 80.

Defendants failed to comply. Nearly a
year after the order was issued Chabad
moved for civil contempt sanctions, seek-
ing “the entry of a monetary penalty for
every day that the defendants continue to
disobey this Court’s Order.” PL’s Mot. 3,
Apr. 4, 2011, ECF No 92. The Court

1. As the history of this case is set out else-
where in detail, this opinion provides only a
brief summary of the relevant background.
See Agudas Chasidei Chabad of U.S. v. Russian
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noted that it possessed the authority to
issue the requested sanctions in the FSIA
context. See Chabad I11, 798 F.Supp.2d at
272 (citing F'G Hemisphere Assocs., LLC v.
Democratic Republic of Congo, 637 F.3d
373, 377-78 (D.C.Cir.2011)). Further, be-
cause defendants had failed to take “any
steps necessary towards compliance with
the Court’s order,” id. at 273, and had
actually made affirmative statements to
the Court that made it “clear that they
have no intention of complying with the
Court’s prior order,” Id. (citing Statement
of Defs.), the Court concluded that “plain-
tiff has demonstrated defendants’ non-
compliance ‘to a reasonable certainty, as
required to warrant the entry of civil con-
tempt sanctions.” Id. (quoting SEC v. Bil-
zerian, 613 F.Supp.2d 66, 70 (D.D.C.2009)).
However, before issuing such sanctions,
the Court directed Chabad to serve copies
of its motion along with the Court’s Order
to Show Cause, July 26, 2012, ECF No.
102, on defendants via mail service and
provided that defendants would have 60
days to respond. Id. Chabad effectuated
service of these documents, see Affidavit of
Seth M. Gerber, Aug. 19, 2011, ECF No.
103, and defendants failed to respond with-
in 60 days.

Chabad subsequently twice requested
temporary stays of its motion in order “to
facilitate [its] attempts to commence nego-
tiations with the Russian Government, and
to encourage the Russian Government to
rethink its position of refusing to comply
with the Court’s judgment.” Pl’s Re-
quest, Oct. 19, 2011, ECF No. 104; see
also Pl’s Second Request, Dec. 16, 2011,
ECF No. 105. But despite “multiple
meetings at the Russian Embassy in
Washington, D.C.,” the parties were un-

Fed'n (Chabad I,) 466 F.Supp.2d 6, 10-14
(D.D.C.2006) (providing full factual history)
rev'd in part on other grounds, 528 F.3d 934
(D.C.Cir.2008).
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able to reach a settlement, and Chabad
renewed its motion for sanctions in early
2012. Pl’s Statement, Mar. 5, 2012, ECF
No. 106.

Noting “the serious impact such an or-
der could have on the foreign policy inter-
ests of the United States,” the Court solic-
ited the views of the United States, See
Order Soliciting the Views of the United
States, May 23, 2012, ECF No. 107, who
submitted a statement urging the Court
not to enter sanctions. U.S. Statement,
ECF No. 111. Chabad responded, Pl’s
Response, Sept. 28, 2012, ECF No. 112
and a hearing was conducted before the
undersigned judge on January 9, 2013.

II. ANALYSIS

The United States objects to the re-
quested sanctions on both legal and prag-
matic grounds. First, the United States
argues that civil contempt sanctions are
unavailable to enforce judgments issued
against foreign states under the FSIA.
U.S. Statement 4-10. Second, the United
States argues sanctions would damage the
United States’ foreign policy interests, in-
cluding its diplomatic efforts to reach a
settlement with defendants on Chabad’s
behalf. U.S. Statement 10-13. As dis-
cussed below, the Court rejects both argu-
ments and will issue civil contempt sanc-
tions against defendants.

A. The Court Has Authority to Issue
Sanctions

[1-3] As this Court noted in Chabad
IIT, “[flederal courts enjoy inherent con-
tempt power....” 798 F.Supp.2d at 272
(citing FG Hemisphere, 637 F.3d at 377-
78). “Civil contempt ... is designed to
coerce compliance with a court order....”
Id. (quoting SEC wv. Bilzerian, 613
F.Supp.2d 66, 70 (D.D.C.2009) (citing In re
Fannie Mae Sec. Litig., 552 F.3d 814, 823
(D.C.Cir.2009))). To determine whether

civil contempt is appropriate, the Court
must evaluate whether “the putative con-
temnor has violated an order that is clear
and unambiguous,” and whether such a
violation has been “proved by clear and
convincing evidence.” Id. (quoting Bro-
derick v. Donaldson, 437 F.3d 1226, 1234
(D.C.Cir.2006)).

The Court already concluded that defen-
dants’ non-compliance with this Court’s
July 30, 2010 Order has been “demonstrat-
ed ... ‘to a reasonable certainty, as re-
quired to warrant the entry of civil con-
tempt sanctions.” Id. (quoting Bilzerian,
613 F.Supp.2d at 70). And, it already
concluded that these sanctions were avail-
able in this case based on FG Hemisphere
Associates, LLC v. Democratic Republic of
Congo, in which the D.C. Circuit affirmed
a district court’s issuance of sanctions
against a foreign state for refusing to com-
ply with a Court’s discovery orders. Id.
(citing FG Hemisphere, 637 F.3d at 377-
78).

[4] While the United States concedes
that “Russia has not complied with the
Court’s order,” it now insists that the
FSIA “does not authorize the Court to
award relief” in the form of contempt sanc-
tions for this non-compliance—notwith-
standing this Court’s earlier statement to
the contrary. U.S. Statement 3-4; c¢f
Chabad III, 798 F.Supp.2d at 272. Be-
cause the Court did not have the U.S.
Statement when it issued its opinion in
Chabad I1I, it will now inquire as to
whether anything in that Statement re-
quires it to reconsider any of the conclu-
sions it reached in that earlier opinion.

As this Court noted in Chabad III, the
authority of district courts to issue civil
contempt sanctions against foreign states
under the FSIA was recently confirmed by
the D.C. Circuit. Id. In FG Hemisphere,
the circuit affirmed a district court’s order
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imposing civil contempt sanctions against
defendant, the Democratic Republic of
Congo (DRC), for failing to comply with
discovery orders. 637 F.3d 373. The court
squarely rejected the argument advanced
by the United States in that case as Ami-
cus Curiae that FSIA’s “carefully crafted
execution scheme” precluded these sanc-
tions, finding “not a smidgen of indication
in the text [or legislative history] of the
FSIA that Congress intended to limit a
federal court’s inherent contempt power.”
Id. at 378 (citing Autotech Techs. v. Inte-
gral Research & Dev., 499 F.3d 737, 744
(7th Cir.2007)); c¢f. Brief of the United
States as Amicus Curiae in Support of
Appellant, FG Hemisphere, 2010 WL
4569107 (D.C.Cir.2011).

The United States now attempts to dis-
tinguish FG Hemisphere, which involved a
foreign state’s non-compliance with a dis-
covery order, from the present case, which
involves a foreign state’s non-compliance
with a final order compelling defendants to
return the collection of expropriated mate-
rials to Chabad’s representatives. U.S.
Statement 9-10. The distinction based on
the subject of the underlying order mat-
ters, the United States insists, because of
the FSIA’s distinct treatment of “jurisdic-
tional immunity, on the one hand, and
execution immunity, on the other.” Id. at
4-5 (quoting Walters v. Indus. & Comm’l
Bank of China, 651 F.3d 280, 288 (2d
Cir.2011)). The United States points out
that “[t]he FSTA affords execution immu-
nity for property held by a sovereign that
sweeps more broadly than the jurisdiction-
al immunity that the Act affords to the
sovereign on the underlying claim itself.”
Id. at 5 (citing cases). And, FSIA’s excep-
tions from execution immunity apply only
to a foreign state’s “property in the United
States,” and “even that property is subject
to execution only in carefully circum-
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scribed and extremely limited -circum-
stances.” Id. at 6 (citing 28 U.S.C.
§ 1610(a)).  Accordingly, the TUnited
States concludes, contempt sanctions may
be available for non-compliance with a dis-
covery order (as in F'G Hemisphere ) pur-
suant to FSIA’s broader waiver of jurisdic-
tional immunity, but such sanctions are not
available for non-compliance with an order
compelling transfer of property held in a
foreign state (as in the present case), be-
cause the latter would, in effect, unlawfully
expand FSIA’s restricted waiver of execu-
tion immunity. Id. at 7-10. In the United
States’ words: “Chabad asks the Court not
simply to utilize its contempt power, but to
create an alternative enforcement scheme
that conflicts with the carefully defined,
and limited, system of remedies authorized
under the FSIA.” Id. at 10.

This argument fails because it mistak-
enly conflates the entering of a sanction
with its enforcement. “The government’s
position is quite confusing, conflating a
contempt order imposing monetary sanc-
tions with an order enforcing such an
award through execution.” FG Hemi-
sphere, 637 F.3d at 377. But though the
latter is carefully restricted by the FSIA,
this restriction is irrelevant here because
present matter concerns only the former.
As the Court of Appeals explained in FG
Hemisphere, where the United States had
similarly argued that “the FSIA does not
permit a court to enforce a contempt sanc-
tion,” this was simply “not the issue” be-
fore the court, which concerned only the
district court’s authority to issue a con-
tempt sanction. 637 F.3d at 379 n. 2; see
also id. at 375 (noting “there has been as
yet no attempt to enforce the sanction”
(emphasis added)). Because the present
matter concerns only the court’s authority
to issue sanctions, not enforce them, the
United States’ argument fails and FG
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Hemisphere governs.?

Accordingly, the Court reaffirms its pri-
or holding that it possesses authority to
issue contempt sanctions in this context.
See Chabad 111, 798 F.Supp.2d at 272-73.

B. Sanctions Are Appropriate

The Court next returns to the general
principles, outlined above, governing the
issuance of civil contempt sanctions in or-
der to determine whether such sanctions
are appropriate in the present case.

[6] As to the requirement that “the
putative contemnor [must have] violated
an order that is clear and unambiguous,”
see Broderick, 437 F.3d at 1234, the Court
previously concluded that defendants’ non-
compliance with this Court’s 2010 Order
has been “demonstrated ... ‘to a reason-
able certainty,” as required to warrant the
entry of civil contempt sanctions.” Cha-
bad III, 798 F.Supp.2d at 272 (quoting
Bilzerian, 613 F.Supp.2d at 70). Because
the United States conceded this point, not-
ing that “Russia has not complied with the
Court’s order,” see U.S. Statement 3, the
Court now reconfirms its earlier finding.

As to whether sanctions would be likely
to “coerce compliance” with this Court’s
2010 order, see Bilzerian, 613 F.Supp.2d at
70, the Court notes that the initial threat
of contempt sanctions apparently prompt-
ed defendants’ lawyers to meet face-to-face
with Chabad’s lawyers to negotiate for the
first time since dropping out of the case.
See P1’s Response 8.

The United States protests that any
such award would not only fail to “ac-
hiev[e] its intended purpose,” but would

2. As the Court rejects defendants’ attempt to
distinguish FG Hemisphere because it is based
on an erroneous conflation of issuing a sanc-
tion and enforcing it, it need not consider
Chabad’s further arguments on this point.
See, e.g.,, Pl’s Response 7 (“[1]t would be

also “damage” its efforts towards “promot-
ing resolution of the dispute between Cha-
bad and Russia over the Collection.” U.S.
Statement 10. Noting that “the United
States has engaged in high-level diplomatic
efforts with Russia to secure the transfer
of the Collection,” and insisting that it is
“committed to continuing these efforts
which ... require perseverance and con-
sistency,” the United States complains that
sanctions would be “counter-productive.”
U.S. Statement 13.

[6] The Court is not convinced. “Al-
though [courts] often give consideration to
the government’s assertion that a legal
action involves sensitive diplomatic consid-
erations, [courts] only defer to these views
if reasonably and specifically explained.”
FG Hemisphere, 637 F.3d at 380 (citing
Republic of Austria v. Altmann, 541 U.S.
677, 702, 124 S.Ct. 2240, 159 L.Ed.2d 1
(2004)). The United States fails to meet
this standard. Defendants have steadily
resisted all legal and diplomatic efforts to
compel them to return the collection for at
least two decades, see Chabad I, 466
F.Supp.2d at 13-14 (detailing a history of
diplomatic and legal efforts dating to
1991), and though the United States may
indeed be “committed to continuing these
efforts,” it provides neither any informa-
tion regarding its future plans, nor any
other reason to believe that its new efforts
will be more likely to succeed than past
failures.

The United States’ claim that sanctions
would “risk damage to significant foreign
policy interests” is similarly unconvincing.
It states that an order “that purports to
dispose of tangible property held by anoth-

curious indeed if the [FSIA] were held to
authorize courts to threaten monetary civil
contempt sanctions for refusal to comply with
their discovery orders but disabled courts
from enforcing their final judgments with
similar sanctions.”).
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er state in the latter state’s territory” con-
stitutes “a departure from accepted rules
of public international law,” and therefore
“would risk significant criticism from the
international community,” as well as “un-
dermine the United States’ own interests
in avoiding similar measures being im-
posed against it.” U.S. Statement 11-12.
But, here again, the United States has
conflated a court’s issuing of contempt
sanctions with execution or enforcement of
an award by, for instance, attaching tangi-
ble property. See FG Hemisphere, 637
F.3d at 377. In issuing contempt sanc-
tions against a foreign sovereign in favor
of a plaintiff, this Court does not “pur-
port[ ] to dispose of tangible property held
by [that] state in the latter state’s territo-
ry” and so such an award cannot damage
the United States’ asserted interest in
adhering to “accepted rules of public inter-
national law.”

The United States also alludes to its
interest in reversing Russia’s moratorium
on “all loans of Russian cultural treasures
to exhibitors in the United States” which,
it states, was begun “in response to what
Russia perceived to be threats from Cha-
bad to seek attachment of the loaned
items.” U.S. Statement 13 n. 9. But, as
the Court explained previously, the fears
purportedly motivating Russia’s moratori-
um were legally unfounded, as such items
would be immune under federal law from
attachment. Chabad 111, 798 F.Supp.2d at
270-71 (citing 22 U.S.C. § 2459). More-
over, any lingering Russian anxieties about
Chabad’s ability to attach these items
should have been put to rest by this

3. The CIA World Factbook lists Russia as
having the seventh largest gross domestic
product in the world, calculated at purchas-
ing power parity, after only the European
Union, the United States, China, Japan, India
and Germany. See Central Intelligence Agen-
cy, The World Factbook, Country Comparison:
GDP (Purchasing Power Parity,) https://www.
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Court’s July 26, 2011 Order which, at Cha-
bad’s request, incorporated an express
prohibition on the attachment of such cul-
tural treasures. ECF No. 101. That the
moratorium on art loans remained in effect
even after this order was issued under-
mines the United States’ characterization
and suggests that other motives are at
play. The Court finds that the United
States fails to “reasonably and specifically
explain[ ]” the connection between the pro-
posed sanctions and its ability to negotiate
a resolution to the moratorium. FG
Hemisphere, 637 F.3d at 380.

Accordingly, the Court concludes that
contempt sanctions are appropriate.

C. Amount

It remains to be decided what size
award would be best calibrated to “coerce
compliance” with the 2010 Order. See Bil-
zerian, 613 F.Supp.2d at 70. Defendant
Russia is one of the world’s largest econo-
mies.?> The sanction imposed on the Dem-
ocratic Republic of Congo, a much smaller
and weaker economy,! and upheld in FG
Hemisphere was “$5,000 per week, dou-
bling every four weeks until reaching a
maximum of $80,000 per week.” FG
Hemisphere, 637 F.3d at 376. In United
States v. Philip Morris USA Inc., the
court found that civil contempt sanctions in
the amount of $25,000 per day against a
tobacco company with annual profits of
approximately $190,000,000 were warrant-
ed. 287 F.Supp.2d 5, 15 (D.D.C.2003).

Guided by these precedents, the Court
will issue civil contempt sanctions in the

cia.gov/library/publications/the-
worldfactbook/rankorder/2001rank.html?
countryName=Russia&countryCode=rs&
regionCode=cas&rank=7#rs (last visited
Jan. 10, 2013).

4. Ranked number 116, according to the Fact-
book. Id.
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amount of $50,000 per day until defendants
comply with this Court’s July 30, 2010
Order. ECF No. 80.

III. CONCLUSION

Chabad’s motion for civil contempt sanc-
tions will be GRANTED, and the Court
will issue an Order with this Opinion, en-
tering contempt sanctions against all de-
fendants in the amount of $50,000 per day
until defendant complies with the July 30,
2010 Order.

w
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Kevin HAIRSTON, Plaintiff,
.
William J. BOARDMAN, Defendant.
Civil Action No. 08-1531 (RWR).

United States District Court,
District of Columbia.

Jan. 16, 2013.

Background: Black employee brought ac-
tion against Public Printer of United
States Government Printing Office (GPO)
alleging failure to promote and denial of
training based on race and as retaliation,
in violation of Title VII. GPO moved for
summary judgment.

Holdings: The District Court, Richard W.
Roberts, J., held that:

(1) District Court would deem as conceded
GPO argument that it had legitimate,
nondiscriminatory reasons for not pro-
moting black employee;

(2) there was no evidence that proffered
reasons by GPO for not promoting em-
ployee were pretextual; and

(3) there was no evidence that GPO deny-
ing employee training opportunity was
adverse employment action.

Motion granted.

1. Federal Civil Procedure €¢=2554

A party opposing a summary judg-
ment motion who does not address an
argument advanced in the motion is

deemed to have conceded the argument.
Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.

2. Federal Civil Procedure ¢=2497.1

District court would deem as con-
ceded, at summary judgment stage of Title
VII race discrimination action, argument
by United States Government Printing Of-
fice (GPO) that it had legitimate, non-
discriminatory reasons for not promoting
black employee, where black employee did
not respond to assertions by GPO that it
hired white candidate due to candidate’s
superior qualifications, or that black em-
ployee untimely pursued counseling re-
garding his non-promotion. Civil Rights
Act of 1964, § 701 et seq., 42 U.S.C.A.
§ 2000e et seq.

3. Civil Rights ¢=1138

A Title VII plaintiff alleging disparate
treatment for a promotion must present
evidence of stark superiority of credentials
over those of the successful candidates.
Civil Rights Act of 1964, § 703(a)(1), 42
U.S.C.A. § 2000e-2(a)(1).

4. Civil Rights ¢=1135

A discriminatory failure to promote an
employee constitutes an adverse employ-
ment action reached by Title VII. Civil
Rights Act of 1964, § 703(a)(1), 42
U.S.C.A. § 2000e-2(a)(1).

5. Civil Rights ¢=1536

In a Title VII action, once an employ-
er has proffered a legitimate, nondiserimi-
natory reason for the employment actions
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public access to judicial records.”); U.S. v.
Haller, 837 F.2d 84, 85-89 (2d Cir.1988)
(redaction of cooperation language in the
plea agreement to protect safety of a de-
fendant was appropriate).

Accordingly, the Court concludes that
defendants and the United States have
made a sufficient showing of overriding
interests that outweigh the public’s right
of access to a limited number of documents
or portions thereof and proceedings. The
continued sealing of the limited filings is
narrowly tailored and necessary to protect
these overriding interests. No alterna-
tives exist to protect these interests.?

CONCLUSION

For the foregoing reasons the Applica-
tion for Unsealing is granted to the extent
that the Court has unsealed numerous fil-
ings in U.S. v. Salvatore Mancuso-Gomez,
et al. and denied to the extent that the
remaining documents shall remain under
seal. The Motion to Clarify is also grant-
ed in part and denied in part. A separate

Order accompanies this Memorandum
Opinion.
w
O E KEY NUMBER SYSTEM
s

AGUDAS CHASIDEI CHABAD OF
UNITED STATES, Plaintiff,

V.
RUSSIAN FEDERATION,
et al., Defendants.
Case No 1:05-cv-01548-RCL
United States District Court,
District of Columbia.
Signed September 10, 2015

Background: Jewish religious corporation
brought action under Foreign Sovereign

2. Documents that contain only brief refer-
ences to information that would implicate
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Immunities Act (FSIA) alleging that Rus-
sian Federation and several Russian state
agencies violated international law by tak-
ing and continuing to hold collection of
Jewish religious books, manuseripts, and
other documents. The District Court,
Royce C. Lamberth, J. , 915 F.Supp.2d
141, entered default judgment in favor of
corporation. Following Russian Federa-
tion’s failure to comply with order, the
District Court, Lamberth, J., 915
F.Supp.2d 148, granted corporation’s mo-
tion for civil contempt sanctions. Following
Russian Federation’s continued disregard
of order, corporation sought entry of inter-
im monetary judgment in amount accrued
under sanctions order.

Holdings: The District Court, Lamberth,
J., held that:

(1) District Court did not lack authority to
issue sanctions against Russian Feder-
ation, and

(2) entry of money judgment for accrued
sanctions was appropriate.

Motion granted.

1. International Law ¢=10.42

District court had authority to issue
sanctions against Russian Federation and
Russian state agencies for continued disre-
gard of default judgment order entered by
district court in Jewish religious corpora-
tion’s favor, in corporation’s action under
the Foreign Sovereign Immunities Act
(FSIA) alleging that Russian Federation
and state agencies violated international
law by taking and continuing to hold col-
lection of Jewish religious books, manu-
scripts, and other documents. 28 U.S.C.A.
§ 1602 et seq.

these interests have been redacted and filed
on the public docket.
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2. International Law ¢=10.31

The Foreign Sovereign Immunities
Act’s (F'STA) provisions governing jurisdic-
tional immunity and execution immunity
operate independently. 28 U.S.C.A.
§§ 1330, 1332(a), 1391(f), 1441(d), 1602-
1611.

3. Contempt =2

Entry of interim monetary judgments
in amount accrued under district court’s
sanction order against Russian Federation
and several Russian state agencies, for
failure to comply with default judgment, in
action brought under Foreign Sovereign
Immunities Act (FSTA), requiring them to
return to Jewish non-profit religious cor-
poration collections of Jewish religious
books, manuscripts, and other documents,
was appropriate remedy, despite concerns
raised by Department of State that litiga-
tion would cause significant harm to for-
eign policy interest of United States and
would discourage resolution of dispute;
case had no impact on relationship be-
tween United States and Russia, particu-
larly in light of Russia’s willful withdrawal
from litigation. 28 U.S.C.A. § 1602 et seq.

4. International Law ¢=10.33

Judicial review of an action in which a
foreign state is a defendant is not prevent-
ed by implications of foreign affairs, espe-
cially to a court reviewing an action falling
under specific legislation such as the For-
eign Sovereign Immunities Act (FSIA).
28 U.S.C.A. § 1602 et seq.

1. Plaintiff’s Motion for Interim Judgment of
Accrued Sanctions request the court to enter
judgment in the amount of $14, 750, 000,
which amount reflects fines accrued over 365
days (from January 16, 2013 until January 16,
2014) less a 70-day hiatus. See Plaintiff’s
Motion for Interim Judgment of Accrued
Sanctions, January 28, 2014, ECF No. 127 at
2. This amount was amended by plaintiff

Alyza Doba Lewin, Nathan Lewin, Lew-
in & Lewin, LLP, Robert P. Parker, Ste-
ven Lieberman, Rothwell, Figg, Ernst &
Manbeck, PC, Washington, DC, Jonathan
E. Stern, Dreier Stein & Kahan, LLP,
Santa Monica, CA, Seth M. Gerber, Bing-
ham McCutchen, LLP, Los Angeles, CA,
for Plaintiff.

MEMORANDUM OPINION

Royce C. Lamberth, United States
District Judge

Plaintiff Agudas Chasidei Chabad of the
United States (“plaintiff”’) moves for inter-
im judgment of accrued sanctions in the
amount of $43,700,000 ! against defendants
the Russian Federation (“Russia”), the
Russian Ministry of Culture and Mass
Communication (the “Ministry”), the Rus-
sian State Library (“RSL”), and the Rus-
sian State Military Archive (“RSMA”) (col-
lectively, “defendants”) reflecting sanctions
that have accrued under the Court’s Janu-
ary 16, 2013 Order, ECF No. 115. See
Plaintiff’s Motion for Interim Judgment of
Accrued Sanctions, January 28, 2014, ECF
No. 127. After considering plaintiff’'s mo-
tion, the United States’ second Statement
of Interest (“U.S. Statement”) in this mat-
ter, ECF No. 134; plaintiff’s response,
ECF No. 135; oral argument held on Au-
gust 20, 2015; Statement of Defendants
with Respect to Further Participation 2,
ECF No. 71; and applicable law, and for
reasons given below, the Court will
GRANT the motion and award plaintiff
interim judgment of accrued sanctions.
The Court will further ORDER plaintiff to
provide notice of certain actions to the

during the August 20, 2015 hearing to $43,
700, 000, which amount was reduced to writ-
ing in plaintiff’s proposed order and interim
judgment. ECF No. 141-1.

2. Including defendant’s subsequent refusal to
accept service of the Court’s Default Judg-
ment through diplomatic channels. See ECF
No. 87 and ECF No. 90-1.
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United States as described in separate or-
der.

I. BACKGROUND?

Plaintiff brought this action in 2004
seeking return of religious books, artifacts
and other materials concerning the cultur-
al heritage of its forbearers, which fell into
defendants’ hands in the early 20th centu-
ry. See Agudas Chasidei Chabad of U.S.
v. Russian Fedn (Chabad III), 798
F.Supp.2d 260, 263 (D.D.C.2011). In 2009,
after losing on jurisdictional arguments,
defendants’ lawyers informed the Court
that they would no longer be participating
in the case as defendants believed the
Court lacked “authority to adjudicate
rights in property that in most cases al-
ways has been located in the Russian Fed-
eration .7 Statement of Defendants,
June 26, 2009, ECF No. 71. A year later,
this Court entered default judgment in
favor of Chabad, see Agudas Chasidei
Chabad of U.S. v. Russian Fedn (Chabad
I1), 729 F.Supp.2d 141 (D.D.C.2010), and
ordered defendants to “surrender to the
United States Embassy in Moscow or to
the duly appointed representatives of ...
Chabad ... the complete collection.” Id.
Defendants failed to comply with this or-
der and on January 16, 2013, the Court
granted plaintiff’s motion for civil con-
tempt sanctions, ordering monetary sanc-
tions of $50,000 per day, payable to plain-
tiff. See Agudas Chasidei Chabad of U.S.
v. Russian Fedn (Chabad 1IV), 915
F.Supp.2d 148 (D.D.C.2013).

Defendants continue to disregard the
Court’s Order and have entered no further
appearance since declaring their unwilling-
ness to participate further. Plaintiff re-
quests “entry of an interim monetary judg-
ment in the amount accrued under” the

3. As the history of this case is set out else-
where in detail, this opinion provides only a
brief summary of the relevant background.
See Agudas Chasidei Chabad of U.S. v. Russian

128 FEDERAL SUPPLEMENT, 3d SERIES

Court’s Sanctions Order of January 16,
2013. See Chabad IV.

II. ANALYSIS

The Court remains deprived of defen-
dants’ participation and can only consider
the statement of interest of the United
States and plaintiff s motion. See ECF
Nos. 87 and 90-1. The United States ob-
jects to the requested interim judgment
of accrued sanctions on two grounds.
First, the United States restates its legal
argument against imposition of sanctions
that the Court previously rejected. See
Chabad IV (finding the United States’ ar-
gument unpersuasive and sanctions ap-
propriate) and ECF No. 134. Second,
the United States argues that interim
judgment of accrued sanctions would fur-
ther damage the United States’ foreign
policy interests, including its diplomatic
efforts to reach a settlement with defen-
dants on plaintiff s behalf. ECF No. 134
at 6-9. The Court agrees with plaintiff’s
analysis that this is not an enforcement
action, and questions related to enforce-
ment are not ripe for adjudication. ECF
No 135 at 6. Nonetheless, the Court notes
that the mechanism that bridges the ac-
tion requested by plaintiff today and en-
forcement remains uncomplicated. Under
the provisions of 28 U.S.C. § 1610(c), “no
attachment or execution referred to in
subsections (a) and (b) of this section
shall be permitted until the court has or-
dered such attachment and execution af-
ter having determined that a reasonable
period of time has elapsed following the
entry of judgment and the giving of any
notice required under section 1608(e) of
this chapter.” As the Court noted in its
July 26, 2011 opinion, there are two re-
quirements therein required for a plaintiff

Fed'n (Chabad I), 466 F.Supp.2d 6, 10-14
(D.D.C.2006) (providing full factual history)
rev'd in part on other grounds, 528 F.3d 934
(D.C.Cir.2008).
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seeking to enforce judgment against a
foreign state. Chabad 111, 798 F.Supp.2d
at 266. Specifically, notice that judgment
has been entered and adequate opportuni-
ty to respond. Id. That analysis dealt
with default judgment ordering specific
performance requested by plaintiff. The
enforcement question implicated in this
instance is attachment and execution of
defendants’ property that may be identi-
fied within the United States. Therefore,
the Court notes that as stipulated by
plaintiff, concerns related to such enforce-
ment are premature until such time as
plaintiff has identified property to attach
and execute, provided notice to defen-
dants of such attachment and execution,
and given defendants “reasonable time”
to respond. Id. Given that defendants
have had notice of plaintiff’s efforts to
liquidate monetary sanctions for more
than a year, it is likely that plaintiff will
be able to pursue attachment and execu-
tion .

A. The Court’s Authority to Issue In-
terim Judgment of Accrued Sanc-
tions

[1,2] The Court has authority to issue
sanctions. See Chabad 111, 798 F.Supp.2d
at 272-3, and again in Chabad IV. The
Court has been asked to issue interim
judgment, reducing accrued sanctions to a
sum certain as of a specific date. Recall-
ing that the Foreign Sovereign Immunities
Act of 1976’s (“FISA”), Pub.L. No. 94-583,
90 Stat. 2891 (codified as amended at 28
U.S.C. §§ 1330, 1332(a), 1391(f), 1441(d),
1602-1611) “provisions governing jurisdic-
tional immunity, on the one hand, and
execution immunity, on the other, operate
independently,” Walters v. Industrial and
Commercial Bank of China, Ltd., 651 F.3d

4. Such attachment and execution being sub-
ject to the provisions of 22 U.S.C. § 2459,
granting immunity from attachment or execu-
tion to property or interest that constitutes

280 (2d Cir.2011), the Court here examines
a predicate to execution immunity analy-
sis . The Court is not persuaded that the
law should be applied differently now than
when it ordered sanctions under the au-
thority of the FSIA, as applied in FG
Hemisphere Associates, LLC v. Democrat-
ic Republic of Congo, 637 F.3d 373
(D.C.Cir.2011).

The United States argues that the Court
has reached the limit of the Court’s au-
thority under the FSIA. The United States
offers no additional persuasive law, facts,
or argument to show that the issue of
enforcement is specifically ripe. ECF No.
134 at 7. The Court may be more proxi-
mal to the question of enforcement than
when it ordered sanctions, and while it has
not yet reached the question of enforce-
ment, the Court notes the implications of
this decision with regard to such.

The United States argues further that
plaintiff intends to pursue enforcement ac-
tion and suggests that the Court should
consider such intentions in ruling on this
matter. The United States further ad-
monishes “[t]he Court should be aware
that these further enforcement actions
would cause even greater harm to the
United States’ foreign policy interests, in-
cluding the United States’ interest in pro-
moting a resolution of [this] dispute.”
ECF No. 134 at 7. The Court takes notice
of the United States’ concerns of foreign
policy interests and discusses them more
fully below.

It is noteworthy that the United States
does not address defendants’ willful with-
drawal from this matter and continued fail-
ure to either appear or comply with the
Court’s orders. Conversely, in every case
cited by the United States in its statement

art, artifacts, or other cultural objects. See

also ECF No. 101.

5. The predicate being interim judgment of
accrued sanctions.
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of interest, defendants (or the party invok-
ing protections under the FSIA) partici-
pated in litigation. See Argentine Repub-
lic v. Amerada Hess Shipping Corp, 488
U.S. 428, 109 S.Ct. 683, 102 L.Ed.2d 818
(1989); F'G Hemasphere Associates, LLCv.
Democratic Republic of Congo, 637 F.3d
373 (D.C.Cir.2011); Autotech Technologies
LP v. Integral Research and Development
Corp., 499 F.3d 737 (7th Cir.2007); Con-
necticut Bank of Commerce v. Republic of
Congo, 309 F.3d 240 (5th Cir.2002) (The
Democratic Republic of the Congo did not
appear in an initial action, but then subse-
quently appeared and took part in litiga-
tion); S & S Machinery Co., v. Masinex-
portimport, 706 F.2d 411 (2d Cir.1983);
Republic of Philippines v. Pimentel, 553
U.S. 851, 128 S.Ct. 2180, 171 L.Ed.2d 131
(2008); Pere v. Nuovo Pignone, Inc., 150
F.3d 477 (5th Cir.1998).

B. Foreign Policy Interests of the
United States

Next, the United States urges that the
Court consider certain foreign policy inter-
ests. In fact, the United States offers
similar and slightly more specific concerns
as in FG Hemisphere Associates, LLC v.
Democratic Republic of Congo, 637 F.3d
373 (D.C.Cir.2011). As in FG Hemi-
sphere, the United States suggests the
threat of vague foreign policy interests and
of reciprocal treatment of the United
States in Russian courts. 637 F.3d 373 at
379. In examining this issue, the Court
first examines defendant’s history of par-
ticipation in and reaction to litigation here-
in, then turns to concerns raised by the
United States in a letter submitted from
the Department of States, and finally turns
to specific foreign policy concerns enumer-

6. Plaintiff filed in the Central District of Cali-
fornia on November 9, 2004. ECF No. 1 at 3.

7. See Order from United States District Court
for the Central District of California, July 14,
2005. ECF No. 1 at 8.
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ated in the statement of interest. ECF

No. 134.

i. Defendant’s Participation in
and Reaction to Litigation

The original complaint in this case was
filed nearly eleven years agoS. It was
transferred to this Court several months
later and has been pending in this Court
for nearly ten years". Defendants partici-
pated in litigation for four and a half years,
filing numerous documents and pleadings
until filing a Statement With Respect to
Further Participation on June 26, 2009.
ECF No. 71. Accordingly, the Court or-
dered default judgment generally on Octo-
ber 27, 2009, and upon motion by plaintiff,
ordered specific performance as default
judgment on July 30, 2010. ECF Nos. 77
and 80. The Clerk entered default judg-
ment on August 30, 2010. ECF No. 82.
Plaintiff endeavored to serve defendant no-
tice of the default judgment through diplo-
matic channels, but was rebuffed. ECF
No. 87. The Court then granted plaintiff’s
motion to Enforce Judgment and Permit
Attachment, while holding in abeyance
plaintiff’s motion for Sanctions on July 26,
2011 and still, defendants did not respond.
ECF No. 101. After soliciting and consid-
ering views of the United States, and con-
sidering plaintiff s motion for sanctions,
the Court granted such motion and or-
dered sanctions on January 16, 2013.
ECF Nos. 107, 111, and 115. Still, defen-
dants did not respond in or to the Court,
however, defendants did respond more
publicly. Plaintiff notes that its represen-
tatives were invited to a meeting in Mos-
cow with a former Ambassador of the Rus-
sian Federation to the United States in
February 20138 ECF No. 135 at 9. Rus-

8. The occurrence of this meeting further un-
derscores plaintiff’s argument that the Court’s
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sian President Vladimir Putin then clearly
decided not to accept the proposed resolu-
tion the next day, instead transferring the
Library portion of the collections involved
in this case to “a special department of the
Russian State Library at the Jewish Muse-
um and Tolerance Center in Moscow.” Id.
Finally, plaintiff filed this motion for Inter-
im Judgment of Accrued Sanctions on Jan-
uary 28, 2014, more than three years after
the Clerk entered default judgment and
more than four years after defendants ab-
sconded from litigation. The only addi-
tional responses of which the Court is
aware are the bellicose statements of the
Russian President, Vladimir Putin, and tit-
for-tat litigation instituted in Russian
courts. Defendants have given clear indi-
cation that they do not intend to comply
with this Court’s orders. The time has
come to give plaintiff some of the tools to
which it is entitled under law.

ii. Concerns raised by United States
Department of State

In Exhibit A to its Statement of Inter-
est, the United States submits a letter
from Principal Deputy Legal Adviser
Mary E. McLeod from the United States
Department of State. Ms. McLeod raises
several concerns that merit the Court’s
analysis. While conceding that defendants
have not participated in litigation, the let-
ter urges the Court that “an out-of-court
dialogue presents the best means towards
an ultimate resolution.” ECF No. 134-1
at 2. The record does not reflect this point
of view, and the Court rejects this argu-
ment.

The Department of State contends that
litigation in this case has both had an
adverse impact on relations between the
United States and Russia and discouraged
resolution of this dispute. ECF No. 134-
1. Specifically, the Department of State
contends that “[i]f Chabad pursues the

sanctions order at least brought defendants to

additional steps it has outlined in its recent
motion, those measures will cause signifi-
cant harm to the foreign policy interests of
the United States.” ECF No. 134-1 at 2.
There is simply no evidence on the record
that this case has any impact on relations
between the United States and Russia out-
side of this case, particularly in light of
defendants’ reaction and participation as
discussed above.

The Department further suggests that
this court cannot enforce sanctions against
a foreign state. Unfortunately, the De-
partment does not provide any analysis of
the provisions of the FSIA that it invokes.
The Court underwent such analysis when
it originally ordered default judgment and
again when it ordered sanctions. See Cha-
bad III and Chabad IV. The Court is
satisfied that its analysis is sound on this
point.

Finally, the Department suggests “that
entry of a money judgment for accrued
sanctions in this case would set another
troubling precedent for foreign govern-
ments, which could threaten the United
States’ own position in litigation in foreign
courts.” ECF No. 134-1 at 3. To the
contrary, such a judgment is entirely con-
sistent with the FSIA. As discussed below,
the Court is not persuaded that retaliatory
or “tit-for-tat” litigation against the United
States should be the basis for shirking its
responsibility to make rulings consistent
with law. It would be a troubling prece-
dent, indeed, to disregard the law and rule
as the Department prays.

iii. Specific Foreign Policy Concerns

The Court examines three such concerns
starting with the vague and moving to the
specific and concludes, in agreement with
plaintiffs, that the United States “does not
say that entry of interim judgment Chabad
seeks will interfere with negotiations on

the bargaining table in some form.
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subjects more pressing than the return of
Chabad’s property. Nor is there any men-
tion of any realistic threat by Russia on a
matter of political, economie, or strategic
concern to the United States.” ECF No.
135 at 7-8. Rather than a vague assertion
of foreign policy interests, the Executive
(by and through its representatives ap-
pearing before the Court from the Depart-
ments of Justice and State) has taken no
action on this matter contrary to plaintiff’s
position.

[3]1 First, the United States argues
that interim judgment implicates vague,
but serious foreign policy interests. Given
the United States’ current sanctions
against Russia and Russian interests
based upon various geopolitical events, the
Court is unpersuaded by such a vague
concern in this case. Additionally, the
Court notes that the Russian minister of
culture has reportedly indicated, “[t]he
problem does not lie in relations between
Russia and the United States. It lies in
relations between Russia and a Jewish
community registered in the United
States,”” further undercutting the United
States’ warning of grave foreign policy
concerns. The Court notes that the Unit-
ed States expresses no opinion on the for-
eign policy interests of simply allowing a
foreign litigant to withdraw from litigation
when convenient to its interests, as defen-
dants have done in this case . In asking
the court to exercise its “equitable and
remedial authority and discretion,” the
United States mischaracterizes this motion
as “another order seeking to compel dispo-
sition of property possessed by a foreign
state within its own borders.” ECF No.
134 at 6-7. The United States again asks

9. “‘Schneerson Library display at Jewish cen-
ter will depoliticize problem,” February 25,
2013, http://www.interfaxreligion.com/?act=
news&div=10292

10. It is not lost on the Court that the United
States simultaneously urges the Court (and
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the court to consider a question not yet
ripe. The Court again declines to do so.
See Licea v. Curacao Drydock Co., Inc.,
794 F.Supp.2d 1299 (S.D.F1a.2011) for ad-
ditional analysis of the threshold between
FSIA’s jurisdictional immunity (which the
Court has already considered) and FSIA’s
execution immunity (not yet before the
Court).

Second, the United States argues that
such an order would further impede the
“ongoing diplomatic efforts to resolve the
dispute.” ECF No. 134 at 7. In fact, the
only evidence that the United States has
provided in support is the letter of the
Principal Deputy Legal Adviser, United
States Department of State. ECF No. 134
at Exhibit A. In this letter, she reiterates
the United States’ position without addi-
tional specific facts or argument. The
Court is persuaded by plaintiff s argument
that “those views are contrary to experi-
ence.” Plaintiff’s Response to the State-
ment of Interest of the United States,
ECF No. 135 (citation omitted). The
Court reached this conclusion previously,
noting in the January 16, 2013 Order that,
“though the United States may indeed be
‘committed to continuing these efforts,” it
provides neither any information regard-
ing its future plans, nor any other reason
to believe that its new efforts will be more
likely to succeed than past failures.” Cha-
bad IV, 915 F.Supp.2d at 153.

Lastly, the United States notes ongoing
litigation in Russian courts involving seven
books from the same collection here at
issue. ECF No. 134-1 at 2. The United
States explained during oral argument
that this litigation “appears to be tit for tat

the plaintiff) to allow for diplomatic resolu-
tion, while implying that diplomatic relations
with the Russian Federation are fraught so as
to make progress on this matter unlikely.
This demonstrates relative diplomatic apathy
to this specific matter.
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retaliatory measures taken in response to
what happens in this case,” to include the
Russian court apparently issuing a sanc-
tions order of $50,000 per day against the
United States. The Court is not persuad-
ed this Russian litigation should have any
bearing on the Court’s decision today.

C. The Court is Not in Conflict with
the Executive’s Foreign Relations
Powers

[4] Judicial review is not prevented by
implications of foreign affairs, especially to
a Court reviewing an action falling under
specific legislation, as here with the FSTA.
See generally Baker v. Carr, 369 U.S. 186,
211, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962)
(“... it is error to suppose that every case
or controversy which touches foreign rela-
tions lies beyond judicial cognizance ...”)
and Zwetbon v. Mitchell, 516 F.2d 594, 623
(D.C.Cir.1975) (“Similarly, we see no rea-
son to take the Waterman dicta as a Su-
preme Court statement that any issue that
touches foreign affairs is to be immunized
from judicial review ...” citing Chicago &
Southern Air Lines, Inc. v. Waterman
Steamship Corp., 333 U.S. 103, 68 S.Ct.
431, 92 L.Ed. 568 (1948)).

Having resolved the Court’s authority to
issues sanctions in this matter, the court is
satisfied that its decision grants required
and appropriate deference to the Execu-
tive’'s, “delicate, plenary, and exclusive
power of the President as the sole organ of
the federal government in the field of in-
ternational relations.” United States v.
Curtiss=Wright Export Corp., 299 U.S.
304, 320, 57 S.Ct. 216, 81 L.Ed. 255 (1936)
and acknowledges the Executive’s “‘vast
share of responsibility for the conduct of
our foreign relations.””  Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
610, 72 S.Ct. 863, 96 L.Ed. 1153 (1952).
The Court grants some measure of defer-
ence to the “considered judgment of the
Executive on a particular question of for-
eign policy.” Republic of Austria v. Alt-

mann, 541 U.S. 677, 702, 124 S.Ct. 2240,
159 L.Ed.2d 1 (2004). As such, under 28
U.S.C. § 517 and consistent with the appli-
cation of FSIA, the Court solicited and has
considered the United States’ position that
granting this motion will have possible, if
not vague, consequences on foreign policy
interests. The Court is sensitive to these
foreign policy interests. Nonetheless, the
Court reaffirms its position that the cur-
rent posture of this case places is squarely
under the FSIA, not yet an enforcement
action, and without Executive action to the
contrary. The Court is satisfied that this
decision is consistent with the Court’s au-
thority and the role of the Judiciary here-
in.

D. Amount

The Court issued civil contempt sanc-
tions in the amount of $50,000 per day
until defendants comply with its July 30,
2010 Order. ECF No. 80. As of August
20, 2015, and less 70 days as stipulated by
plaintiff, the amount accrued is
$43,700,000. ECF No. 127. Such amount
will increase by $4,500,000 every 90 days
starting on August 21, 2015.

III. CONCLUSION

Plaintiff’'s motion for interim judgment
of accrued sanctions will be GRANTED,
and the Court will issue an Order with this
Opinion, entering judgment against all de-
fendants in the amount of $43,700,000 for
monetary sanctions accrued through Au-
gust 20, 2015. The plaintiff may petition
the clerk for additional judgment every 90
days until defendants comply with this
Court’s July 30, 2010 Order. The Court
further orders plaintiff to provide the
United States with notice of certain actions
as described in an additional Order issued
with this Opinion.

w
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